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Abstract 
  

On April 16, 2007, a student at Virginia Tech University, known to be mentally ill, went on a 

rampage shooting 49 people on campus before taking his own life.  When it was over, 

 32 people were dead, and the concept of a safe campus was forever changed.  The incident 

revealed the inherent conflicts between campus safety concerns and students’ civil rights, an 

issue campus across the nation have grappled with over the past 10 years. Public colleges, which 

are legally viewed as quasi-governmental entities, must satisfy the civil rights compliance 

requirements that apply to governmental entities.  Community colleges have the additional 

challenge of maintaining a reasonably safe campus while preserving the mission of “open 

access.”  Efforts to balance campus safety concerns with students’ civil rights have been 

unsuccessful and have caused confusion, chaos, and litigation.   

This dissertation is a critical interpretive synthesis of scholarly, legal, and grey literature research 

that addresses the tension between campus safety concerns and students’ civil rights.  Scholarly 

resources included peer-reviewed journals.  Legal resources included the constitution, federal 

statutes, federal and state court opinions, federal agency documents, federal reports, and articles 

from recognized and reliable authors and/or publications.  Grey literature included articles from 

recognized and respected publications that covered current events.  Experts provided valuable 

feedback and guidance on the topic, research and resources.   

The dissertation examines civil rights selected based on their tension with campus safety 

concerns.  The civil rights addressed are due process, free speech, gun rights, and privacy.  The 

findings of this dissertation provide guidance on factors to consider when evaluating how best to 

balance campus safety concerns with students’ civil rights.   
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Chapter One: Introduction 

 

 Over the past fifty years, the responsibility of the public college to balance campus safety 

concerns and students’ civil rights has changed dramatically.  Factors that have influenced this 

change include the evolving expectations of what constitutes a safe campus and how a college 

may create a safe campus, the evolving expectations of the college’s requirement to recognize 

the civil rights of students, evolving court decisions that have overruled historical precedents, 

and the evolving role that the government has taken in both regulating campus safety and 

recognizing students’ rights.  These factors have combined to create a complex and sometimes-

contradictory mix of regulatory requirements, student expectations, and college responsibilities.   

 

Background 

 

The Historical Development of the Safe Campus Concept 

 To understand the current concept of the safe campus, it is helpful to review the historical 

development of the concept.  Prior to the 1960’s the concept of a safe college expanded from a 

consideration limited to the maintenance of campus facilities, to a broader consideration that 

included student behavior.  

● The Original Safe Campus Concept: The College Watchman  

Until 1894, administrators, faculty and students were not directly involved in issues 

concerning campus safety.  Safety issues were perceived to be limited to issues concerning the 

physical plant. Campus safety concerns and issues were the responsibility of employees who 

acted as elevated custodians.  The elevated custodians were typically referred to as “watchmen” 

in that their primary responsibility was to watch the facilities to ensure that they were secure and 

to address service issues (e.g. boilers, electricity, etc.) (Hopkins & Neff, 2014, p. 126).  
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Watchmen had minimal interaction with students and faculty, and the community did not 

perceive watchmen to have any role or responsibilities that would create interactions with 

individuals outside of the college campus.   

Students did not perceive the watchmen as having any authority outside of facilities. 

Safety issues connected to student behavior were addressed by college administrators (Hopkins 

& Neff, 2014).  In 1894 the role of the watchmen began to evolve when Yale University hired 

two local police officers to serve as the campus security force.  This change was a response to 

problematic relations between students and the New Haven police.  Other colleges observed 

Yale’s approach and adopted the practice of hiring local law enforcement to serve as campus 

security officers (Hopkins & Neff, 2014). 

● The Historical Absence of Students’ Civil Rights  

Colleges were able to operate successfully without formal campus safety offices due in 

part to the doctrine of “in loco parentis,” which means “in the place of the parents.”  In loco 

parentis has historical roots in the 1700s when English schools developed the doctrine to define 

the relationship between the student and the school.  William Blackstone (1765), a legal scholar 

studied by both British and American lawyers, noted:  

[A parent] may delegate part of his parental authority, during his life, to the tutor or 

schoolmaster of his child; who is then in loco parentis, and had such a portion of the 

power of the parent committed to his charge, viz. that of restraint and correction, as may 

be necessary to answer the purposes for which he is employed (p. 441). 

The application of in loco parentis to higher education allowed college administrators to 

act (in relation to the students) with the authority of a parent.  As such, disciplinary actions 

determined by the college did not require any type of due process or recognition of the students’ 
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civil rights (Lake, 1999).  Colleges actively exercised their quasi-parental powers by regulating 

students’ civil rights to speech, association, and movement.  Common regulations included 

curfews, socialization regulations, and dress regulations.  Without due process rights, students 

could not question the exercise of power within the college, or question the exercise of power 

outside of the college in the court system (Lee, 2011).  Colleges had no formal process for 

deciding when local law enforcement would be contacted.  

Students rarely contested college regulations or determinations of expulsion.  Students 

who did contest faced a difficult battle.  As Lake (1999) noted, “colleges typically won cases 

even when rules were vague, imprecise, and salutary, and when enforcement of rules was so 

procedurally casual that it bordered upon arbitrariness and capriciousness” (p. 5).  

● The Recognition of Students’ Civil Rights   

The powers afforded by the doctrine of in loco parentis were first seriously limited in the 

1961 case of Dixon v. Alabama.  That case concerned the appeal of a group of African American 

students who had been dismissed from Alabama State College for participating in a civil rights 

demonstration.  The students argued that the college was acting as the state in violating their 

right to due process.  The United States Court of Appeals for the Fifth Circuit agreed and noted 

specific procedural protections recommended for state colleges to follow in the event of a student 

expulsion (Lee, 2011).  

In 1967, the doctrine of in loco parentis was challenged on due process grounds in the 

case of Goldberg v. Regents of the University of California.  The court held: “there are no 

considerations of immediate danger to the public or of peril to the national security that would 

prevent the college authorities from exercising at least the fundamental principles of fairness by 

giving the accused students notice of the charges and an opportunity to be heard in their own 
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defense” Goldberg v. Regents of the University of California, 1967, p. 881).  A year later, the 

District Court of Colorado held, “the doctrine of ‘In Loco Parentis’ is no longer tenable in a 

university community...we do not subscribe to the notion that a citizen surrenders his civil rights 

upon enrollment as a student in a university” (Buttny v. Smiley, 1968, p. 286).  

 Throughout the 1960s court cases, campus protests, and the public movement towards 

social equality, led many to question the application of in loco parentis to higher education (Lee, 

2011).  As colleges shifted away from the doctrine of in loco parentis, the relationship between 

the college and the student shifted, and with it the liability that a college would have for a student 

shifted.  Colleges could no longer act without concern for students’ civil rights.  Colleges were 

no longer viewed as alternative parents.  Colleges were now expected to recognize and respect 

the civil rights of students.  The historical shift was noted in the Bradshaw v. Rawlings case 

(1979), where the concept of in loco parentis and the rights it afforded to colleges was described 

by the United States Court of Appeals for the Third Circuit in the past tense: 

There was a time when college administrators and faculties assumed a role in loco 

parentis.  Students were committed to their charge because the students were considered 

minors.  A special relationship was created between college and student that imposed a 

duty on the on the college to exercise control over student conduct and, reciprocally, gave 

the students certain rights of protection by the college (1979, p. 139-140).   

The court went on to identify two key changes in the relationship between students and colleges 

that ended any argument regarding a special relationship “the modern American college is not an 

insurer of the safety of its students… society considers the modern college student an adult, not a 

child” (p. 138, 140).  

While the doctrine of in loco parentis was being challenged in court, social unrest and 
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student protests were challenging orderly operations on college campuses.  In November 1965, a 

student protest at Berkeley met with a heavy police presence devolved into a riot (Engler, 2015).  

Student protests continued.  In 1969 a Berkeley student protest resulted in one death and 

hundreds of injuries (Engler, 2015).  In May 1970, four students were killed by the National 

Guard at Kent State University when the national guard was called in to restore order (Sloan & 

Fisher, 2014).  Student protests were viewed as examples of the problems within higher 

education (Engler, 2015; Sloan & Fisher, 2014).  In California, Governor Reagan referred to 

student protesters as “criminals” (Engler, 2015, p. 8).  In Ohio, Governor Rhodes declared 

martial law and described the student protesters as  "worse than the 'brownshirt' and the 

Communist element and also the night-riders in the vigilantes...the worst type of people that we 

harbor in America," (Newsweek, 2015, p. 1).   

In an attempt to manage campus security with college personnel, and to avoid reliance on 

local law enforcement, colleges focused on developing professional security forces (Anderson, 

2015).  During that time, according to Hopkins and Neff (2014), “colleges began to create 

university police forces, complete with well-educated, law enforcement trained police officers 

responsible for full-fledged law enforcement on campus” (p.128).  The process of 

professionalizing the campus safety office connected it to the campus judicial system without 

defining how the college would balance safety concerns with students’ civil rights. As Carlson 

noted, “colleges are the only American institutions that can create a private police force, and 

under campus control, these cops prop up a system of justice that is not accountable to elected 

officials” (2015).  Wilson and Wilson echoed Mangan’s observations and added “in no other 

environment are the perceptions of the role of law enforcement officers and their authority as 

convoluted and contested as in the academic setting” (2011).     
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● The Government’s Role in Campus Safety   

As campus safety departments evolved, the public’s expectations of safe campuses also 

evolved.  Specific regulations were developed and implemented to formalize safety procedures 

and ensure recognition of students’ civil rights.  The expectation of public information on the 

safety of campuses was codified by federal statute in 1990 with the passage of the Crime 

Awareness and Campus Security Act.  The Act required colleges to disclose statistical 

information on campus crimes.  The act was subsequently amended twice to add more detailed 

requirements for information disclosure and to establish a “Bill of Rights” for sexual assault 

victims.  The second amendment to the act, which occurred in 1998, included the renaming of 

the law to the “Clery Act” (Clery Act 1990; Jeanne Clery Disclosure of Campus Security and 

Campus Crime Statistics Act, 1998).  In addition to the Clery Act, the Violence Against Women 

Act (1994) (VAWA), the expanded interpretation of Title IX (Dear Colleague letter, 2011), and 

passage of the SaVE Act (Campus Sexual Violence Elimination Act, 2013), heightened 

expectations for both the responsibilities of the campus safety office and the recognition of 

students’ civil rights.   

As federal regulations focused on sexual violence, another form of violence became more 

commonplace on college campuses: gun violence.  In 2007, a student at Virginia Tech went on a 

deadly rampage, killing 32 students and faculty members before killing himself (Gardner, 

Wilgoren & Schneider, 2007).  In the first 10 months of 2015, there were 23 shootings on college 

campuses.  Five of those shootings occurred on community college campuses (Sanburn, 2015).  

At Sacramento Community College two people were shot, one fatally (Reed & Brennan, 2015).  

At Umpqua Community College, a student shot 18 people.  Eight students and one professor 

died (Sidner & Lah, 2015).  The open access mission of community colleges presents an unusual 
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hurdle to efforts to secure the community college campus.  

Press coverage of violence on college campuses led to a groundswell of legislative 

proposals designed to address and regulate policies and procedures connected to campus safety 

(Campus Safety Violence Elimination Act, 2013; Dear Colleague letter, 2011; Mangan, 2015; 

Thomas, 2016).  Press coverage of violence on campus also provided ammunition for the 

argument that college students (and other members of the college community) should be 

permitted to carry concealed weapons on campus (Archer, 2015).  This argument ignored the 

statistics behind gun violence, 45 percent of gun violence incidents on college campuses concern 

interpersonal disputes.  12 percent concern premeditated acts of violence against an individual.  

12 percent concern suicides or murder/suicides.  2.4 percent concern an individual shooting 

multiple strangers (Everytown for gun safety, 2016). 

During the same time period, the campus safety office (CSO) was evolving to be more 

similar to law enforcement by increased usage of both sworn and armed officers (Reaves, 2008; 

Reaves, 2015). Comparing CSOs nationwide, the U.S. Department of Justice reviewed the 

current state of CSOs for the 2011-2012 academic year.  The report found that, compared with 

2008, there was a 2 percent increase in the use of sworn officers and a 7 percent increase in the 

use of armed officers. Approximately 41 percent of CSOs were staffed by a combination of 

sworn officers and security officers (Reaves, 2015).  While this report did not include 2-year 

colleges or colleges with less than 2,500 students, data provided was consistent with previous 

reports (the 2004-2005 academic year and the 1994-1995 academic year reports) that did include 

2-year colleges (Reaves, 2008; Reaves, 2015).   

The campus safety office’s evolution into a more traditional police department model of 
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operation created conflict with the regulations pertaining to student rights.  An area that 

presented an immediate issue was the handling of sexual assault incidents.  Police departments 

are not obligated or encouraged to defer to the wishes of a victim in regard to the victim’s 

privacy or the victim’s desire to pursue an investigation and/or arrest of an alleged perpetrator.  

However, colleges are barred from taking the same approach that police departments take when 

handling sexual assault incidents.  Colleges are required to take measures to maintain the 

victim’s privacy. Colleges may not require a victim to report an assault to either law enforcement 

authorities or campus judiciary authorities (Campus Sexual Violence Elimination Act, 2013).  

Instead, colleges are required to institute a parallel process that combines portions of standard 

police practices with unique practices and policies designed to protect victims of sexual assault.  

These unique practices and policies conflict with students’ civil rights.  

The Current State of Campus Safety Issues 

Colleges and legislative bodies throughout the United States have been examining how 

best to balance campus safety with students’ civil rights (Lighty & Dizikes, 2015; Mangan, 2015; 

Scalora, Simons & Vanslyke, 2010; Wilson, 2015).  The culture of the campus influences student 

behavior and, as such, impacts and influences the policies and procedures designed to support 

campus safety (KatzJameson, 1998; Smith & Danley, 2007; Winerip, 2014).  Gelpi observed that 

campus safety plans “must reconcile two conflicting interests- campus security and individual 

rights” (2011, p. 17).  When security and individual rights are not balanced, lawsuits frequently 

occur alleging violations of civil rights (Gelpi, 2011; Lake, 1999; Lee, 2011; Stamatakos, 1990).  

The unique goals of a college, the individualized culture of each college, and the system 

of shared governance that recognizes multiple viewpoints in certain decision-making processes, 
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combine to create a murky picture that makes it difficult to consider how best to balance campus 

safety concerns with students’ civil rights.  Yet now, more than ever, questions and cases 

regarding the civil rights of college students, are not being resolved at the campus, and are 

making their way into the court system.  

Cases that involve a college’s violation of students’ civil rights affect a college on 

multiple levels.  There is a cultural impact on the college when college procedures may directly 

conflict with the values and goals of the college.  There is a financial impact on the college with 

attorneys’ fees, settlement costs, remediation plans required by governmental agencies, and 

increased insurance rates.  There is a public relations impact on the college in that publicity of 

these events may reach current students, future students, alumni, future employees and current 

employees, and leave a negative impression.  There is a safety impact on the college in that the 

determination of how to balance college safety concerns with students’ civil rights, has campus-

wide implications.   

Problem Statement 

A major problem community colleges face today is the difficulty of balancing the 

competing interests of campus safety concerns and students’ civil rights.  Conflict between 

campus safety concerns and students’ civil rights has emerged in situations involving issues of 

due process, free speech, gun rights and privacy rights.  

Until quite recently, issues involving students’ civil rights had typically centered on a 

conflict between the policies and procedures of a campus, and the civil rights of a student or 

students.  Examples of court cases in which a college was found to have violated a student’s civil 

rights, include:  
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▪ A case in which a college was found to have violated a student’s due process  
 

rights and made an unreasonable seizure when a student’s dorm room was searched 

without consent (Gelpi, 2011).  

▪ A case in which a college was found to have made a false arrest and maliciously 
 

prosecuted a student for disorderly conduct when the student’s behavior did not meet 

the definition of disorderly conduct (Gelpi, 2011).  

▪ A case in which college faculty have asked to delay to the implementation of  
 

campus carry law (GunFree UT, 2016). 

▪ A case in which a warrantless search was found to violate a student’s privacy  
 

rights (State v. Houvener, 2008).  

▪ A case in which a college officer was found to have violated students’ rights to  
 

peacefully demonstrate by pepper spraying students who were not creating any 

danger during a peaceful demonstration (ACLU, 2013).   

As Campbell and Longo observed, “Campus safety efforts must temper security practices with  

civil rights and liberties of individual students” (2010, p. 309).  

More recently, issues involving civil rights on a college campus have expanded beyond 

the conflicts that occur between a student and a college safety officer to include conflicts that 

involve the civil rights interests of campus visitors, faculty, and staff, as well as civil rights 

issues involving conflicts between the civil rights of an individual and the processes required by 

federal administrative agencies.  Examples of these conflicts include:  

▪ The due process requirements of notice and an opportunity for a full and fair hearing 

before an individual may be deprived of rights, are applicable to public colleges and 

universities and the procedures that they follow in student judiciary hearings (Gorman 
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v. University of Rhode Island, 1988; Siblerud v. Colorado State Bd. of Agriculture, 

1995).  Those due process rights are now in conflict with the Department of 

Education’s interpretation of Title IX (Weizel, 2012).  As a result, colleges that have 

complied with Title IX have been found to violate the accused’s due process rights 

(New, 2015).  

▪ The civil rights of invited guest speakers who are unable to speak due to student 

protests (VOA News, 2017; Zamudio-Suarez, 2017). 

▪ The protest by law professors concerning the conflict between the civil rights of free 

speech and due process, and the United States Department of Education’s 

interpretation of Title IX (New, 2016).  

The problem is further exacerbated by the quickly evolving theories and frameworks for 

the consideration of how to balance the civil rights of college students with the safety concerns 

of the college.  Judge Taylor’s comments from fifty years ago are still relevant today:  

The academic community has been unique in having its own standards, rewards and 

punishments.  Its members have been allowed to go about their business of teaching and 

learning largely free of outside interference.  To compel such a community to recognize 

and enforce precisely the same standards and penalties that prevail in the broader social 

community, would serve neither the special needs and interests of the educational 

institutions, nor the ultimate advantages that society derives therefrom  

(Goldberg v. Regents of the University of California, 1967).  

The evolving expectations, together with the surge in federal and state regulations, have 

created confusion and misunderstandings, directly contributing to violations of students’ civil 

rights, and generating inconsistencies between the culture of the college and the efforts to 
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maintain a safe campus (Gelpi, 2011; Hopkins & Neff, 2014; Jaros, 2014; Wilson, 2015).  Given 

the increased pressure on community colleges to provide for student safety, the community 

college must consider how best to balance campus safety with students’ civil rights.    

Significance of the Problem 

This problem of how to balance campus safety concerns and students’ civil rights is 

especially significant for community colleges.  Community colleges are created and supported 

by the government for the purpose of providing the community with affordable and accessible 

education along with employment training.  As such, the community college is a quasi-

governmental entity. The quasi-governmental model was first recognized with public service 

corporations by Osborne and Gaebler (1992).  The quasi-governmental model was applied to 

higher education institutions by Greer and Klein, who noted that “applying this concept to public 

higher education might sound like a new idea, but institutions based on this model already 

exist…  They are publicly owned organizations that are independently governed by their own 

boards of trustees” (2010).  The quasi-governmental status of the community college determines 

the scrutiny a court should apply when reviewing actions taken by the college, and the degree of 

discretion recognized as appropriate for a community college.  Courts have long recognized that 

a student’s interest in education is a right rather than a privilege (Dixon v. Alabama State Board 

of Education, 1961; Hamilton v. Regents of California, 1934).  As such, it is critically important 

to consider and balance the tension between campus safety and students’ civil rights (Kaplin, 

1983).  

● Due Process & the Community College 

Due process rights are those rights that are guaranteed by the 14th Amendment to the 

United States Constitution, which states:  
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No state shall make or enforce any law which shall abridge the privileges or immunities 

of citizens of the United States; nor shall any state deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction the 

equal protection of the laws (U.S. Const. amend XIV). 

Public colleges are considered state actors and, as such, are responsible for complying 

with the requirements of the 14th Amendment (Goss v. Lopez, 1975; Gorman v. University of 

Rhode Island, 1988).  To satisfy the requirements of requirements of due process, before 

depriving a student of a right, the college must provide “some kind of notice” and “some kind of 

hearing” (Goss v. Lopez, 1975, p. 579). 

Community colleges, like all colleges and universities, struggle to balance the civil rights 

of students with campus safety and order goals.  In an effort to resolve issues in an expeditious 

manner, community colleges may violate students’ due process rights by barring students from 

campus without first providing them adequate notice and process.  Example of this type of 

violation include: 

▪ A student being placed on disciplinary probation at St. Louis Community College for 

sending emails to classmates advising them that he would be leaving his science class 

and enrolling in a science class at another college due to his displeasure with the 

science professor (Foundation for Individual Rights in Education, 2008).   

▪ An incident at Asnuntuck Community College during which a student was banned 

from campus with the option of voluntarily withdrawing from college or agreeing to a 

hearing at which there would be “no technical rules of evidence” (Foundation for 

Individual Rights in Education, 2014).   

● Free Speech and the Community College 
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The civil right to free speech is recognized in the First Amendment to the United States 

Constitution, which states:  

Congress shall make no law respecting an establishment of religion, or prohibiting the  

free exercise thereof; or abridging the freedom of speech, or of the press; or the right of  

the people peaceably to assemble, and to petition the Government for a redress of  

grievances (U.S. Const., First Amend, 1791)   

As a quasi-governmental entity, a community college has very little control over who may access 

the campus.  A public space is legally recognized as that which is open to everyone without 

requirement of invitation or payment (Mitchell, 1995).  Public spaces are recognized to generally 

be areas of constitutional protection for peaceful protests (Shuttlesworth v. Birmingham, 1969; 

Thornhill v. Alabama, 1940).  Examples of the violation of student free speech rights include:  

▪ A student at a Los Angeles Community College was not permitted to distribute copies 

of the United States Constitution on campus because he was outside of the designated 

“free speech zone” (Watanabe, 2017). 

▪ The Peralta Community College District was not permitted to institute “free speech 

zones” that would effectively limit free speech to specifically designated areas on 

campus (Chen, 2017). 

● Gun Rights & the Community College  

The civil right to bear arms is recognized through the Second Amendment to the United 

States Constitution, which states: “a well-regulated Militia, being necessary to the security of a 

free state, the right of the people to keep and bear Arms, shall not be infringed” (U.S. Const., 

1788).  The application of second amendment rights for personal (versus militia) purposes was 

addressed on a state by state basis until the 2008 United States Supreme Court decision in 
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District of Columbia v. Heller.  In District of Columbia v. Heller the court held that the Second 

Amendment right to bear arms cannot be subject to an interest-balancing analysis and, as such, a 

ban on the possession of handguns in private homes was a violation of the Second Amendment 

(District of Columbia v. Heller, 2008).  The court held that while the constitutional right to bear 

arms is not unlimited, a total prohibition of that right is unconstitutional (District of Columbia v. 

Heller, 2008).  The Heller decision firmly established the right to possess guns in a private home. 

The Court’s recognition of the right to possess guns was qualified.  As the court noted: “nothing 

in our opinion should be taken to cast doubt on longstanding prohibitions on the possession of 

firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive 

places such as schools and government buildings” (District of Columbia v. Heller, 2008, p. 

2817). 

The Heller decision created an opportunity to expand gun rights in public places.  

Following Heller, legislators in Texas proposed and passed a statute requiring public colleges to 

permit individuals who are licensed to carry concealed weapons to carry concealed weapons 

while on campus (Martinez, 2016; S.B. 11, 2015).  At this time, no other state has followed 

Texas’ approach to guns on college campuses, and the right to carry guns in a public space 

continues to be regulated at the state level with regulations varying from state to state (Armed 

Campuses, n.d.).   

Student civil rights issues connected to the Second Amendment have focused on free 

speech rights.  Recent civil rights issues have included:   

 A student who wanted to post a sign in support of gun rights successfully argued that 

the college procedures required for approval of posting signs violated her free speech 

rights (Foundation for Individual Rights in Education, 2016). 
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 A student group has protested the faculty right to declare their offices “gun free 

zones” (Flaherty, 2016).    

Future court decisions, that consider the application of Heller to a public college campus, will 

likely focus on two arguments.  Student will likely argue that the rights that are applicable to a 

home are applicable to a dormitory.  Public colleges will likely argue that the campus is a public 

governmental space and, as such, campus buildings are government buildings that fall within the 

“sensitive places” exception recognized in the case of District of Columbia v. Heller (2008).   

● Privacy Rights & the Community College 

Privacy is a civil right that is not explicitly stated in the Constitution, but rather has been 

inferred through interpretations of the Constitution and recognized and described in case law 

(Bell v. Wolfish, 1979; Griswold v. Connecticut, 1965; Katz v. United States, 1967; Wisconsin 

v. Yoder, 1972).  Through those constitutional interpretations, courts have found that individuals 

have privacy rights that may not be violated by the government.    

Community colleges share the concern of many colleges in how to balance the privacy 

rights of the student with the safety concerns of the college.  This balance comes into play when 

a college has reason to believe that a student may pose a risk of danger to himself or others. 

Recent cases that concerned the balancing of campus safety concerns with students’ civil right to 

privacy include:  

▪ The 2007 mass shootings at Virginia Tech, in which a post-incident report noted that 

a “rich history” of well-documented information on the shooter’s apparent mental 

health illness existed well before the incident occurred.  Records and reports existed 

with the campus counseling center, faculty, student-initiated reports, and campus 

police.  The report noted that the college’s “confusion” regarding state and federal 
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privacy laws hampered the effective collection of the various pieces of information 

(Gardner, Wilgoren & Schneider, 2007).   

▪ The 2011 shooting incident in which Jared Loughner, a former student at Pima 

Community College, shot and killed six people and injured 16 others.  Loughner had 

been suspended from PCC on the basis of his disturbing, bizarre behavior and 

outbursts in class.  The college had maintained detailed reports on his behavior, but 

due to a confused interpretation of privacy rights, had not shared that information 

with local law enforcement.  Loughner had been informed that, in order to return to 

the college campus, he would have to provide a psychologist’s letter certifying that he 

did not pose a danger to himself or others.  The college did not attempt to have him 

involuntarily evaluated by a psychiatrist, an option under Arizona law (Anglen, 2011; 

Sulzberger & Gabriel, 2011).   

The challenge of balancing campus safety concerns with students’ civil rights, has been 

exacerbated by recent acts of violence, new and pending, federal regulations, efforts by state 

legislatures to create regulations that would define and regulate the responsibilities of the campus 

safety office, and students suing colleges for violations of civil rights (Lighty & Dizikes, 2015; 

Mangan, 2015).  There is a clear need for guidance on how to balance campus safety concerns 

with students’ civil rights.  A model for balancing campus safety and students’ civil rights would 

provide guidance for communicating expectations to college stakeholders, and managing 

incidents that occur on campus.   

Statement of Purpose 

 The purpose of this dissertation is to provide a model for considering how to balance campus 

safety interests with students’ civil rights.  This paper will discuss the application of the legal 
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doctrine of stare decisis as a basis for both an understanding the judiciary’s interpretation of how 

to balance of campus safety interests with students’ civil rights, and a reasonable prediction of 

how the courts may rule in future cases that concern conflicts between campus safety concerns 

and students’ civil rights.   

Theoretical Framework 

Students’ Civil Rights  

 The term “civil rights” has historically been applied to refer to the specific legal rights 

that were fully recognized in the 1960s to provide African-Americans, and other minorities, full 

access to the rights applicable to all citizens of the United States (Patterson, 2016).  Currently, 

when considering the relationship between a student and a college, the term civil rights has been 

used to refer to those rights noted in the Bill of Rights (e.g., freedom of expression, freedom of 

assembly, freedom from unreasonable search and seizure, due process, etc.), rights against 

discrimination as noted in statute (e.g., ADA, Age Discrimination Act, etc.), and other rights 

recognized as applying to all citizen (e.g., privacy) (Campbell & Longo, 2010; Stamatakos, 

1990).  The United States Department of Education, Office of Civil Rights, investigates 

allegations of civil rights violations and, at all United States colleges and universities, enforces 

civil rights recognized in federal statutes (About OCR, 2015).   Balancing campus safety with the 

civil rights’ of students has been described as “complicated” (Campbell & Longo, 2010, p. 309).   

Students’ Civil Rights Recognized Through Stare Decisis  

Court decisions are commonly referred to as case law.  The impact and value of a 

particular case law is determined by how case laws that follow the particular case law refer to 

and respect the particular case law.  The belief that the value of a case law is determined by how 



www.manaraa.com

 

Factors to Consider when Balancing Campus Safety Concerns with Students’ Civil Rights  19 

 

cases that follow refer to that case, is called “stare decisis.”  Stare decisis is Latin for: “to stand 

by things decided.” It establishes the principle of “precedent.”  Precedent is a legal principle that 

obligates judges to honor and respect legal decisions previously made that involve similar facts 

or concepts.  Thus, stare decisis provides a sense of predictability to the legal system.  However, 

courts are not always inclined to follow precedent.  New cases may contradict the holdings of 

previous cases for any number of reasons.  The most common reasons may be: changes in 

cultural beliefs, changes in statutes, and disagreement with the reasoning and/or decision of the 

earlier case (Brenner & Spaeth, 1995; Garner & Black, 2004).  

Stare decisis provides a structure for the review of court decisions involving the legal 

roles and responsibilities of a college in relation to the provision of safety services.  Stare decisis 

may provide predictability and guidance to colleges grappling with how best to balance security 

with student rights.  “Campus safety efforts must temper security practices with civil rights and 

liberties of individual students” (Campbell & Longo, 2010, p. 309).  Twenty-five years have 

passed since Theodore Stamatakos traced the evolution of the concept of in loco parentis.  More 

recently, Oren Griffin discussed various alternative theories that could be applied to the question 

of a college’s liability (2006).  A review of current cases will provide a model of how to consider 

apparent conflicts between campus safety concerns and students’ civil rights.  As Stamatakos 

noted, “a coherent model of this relationship is of critical importance for the adjudication of 

these claims” (1990, p. 471).   
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Research Question 

Given the increased pressure on community colleges to provide a safe campus while also 

recognizing students’ civil rights: 

1. What factors should be considered when determining how to balance campus 

safety concerns with students’ civil rights?   

2. What recommendations should be considered when determining how balance 

campus safety concerns with students’ civil rights?  

Definition of Terms 

Civil Rights: 

Civil rights are those rights that are memorialized in the first 10 Amendments to the 

United States Constitution, which are known as the “Bill of Rights,” or recognized by United 

States Supreme Court case law.  The Bill of Rights recognizes, among other rights, an 

individual’s right to speech and assembly, the right to bear arms, and the right to due process 

(Campbell & Longo, 2010; Stamatakos, 1990).    

Due Process: 

Due process rights are those rights that are guaranteed by the 14th amendment of the 

United States Constitution which states:  

No state shall make or enforce any law which shall abridge the privileges or immunities 

of citizens of the United States; nor shall any state deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction the 

equal protection of the laws (U.S. Const. amend XIV). 
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Free Speech:  

The civil right to free speech is recognized in the First Amendment to the United States 

Constitution, which states:  

Congress shall make no law respecting an establishment of religion, or prohibiting the  

free exercise thereof; or abridging the freedom of speech, or of the press; or the right of  

the people peaceably to assemble, and to petition the Government for a redress of  

grievances (U.S. Const., First Amend, 1791)   

In Loco Parentis:  

“In loco parentis,” means “in the place of the parents.”  The doctrine recognized that 

parents could assign an alternate parent to their child when they were not readily available and 

when the alternate person/s had responsibility for the child’s well-being and discipline 

(Blackstone, 1765).    

Precedence:  

Precedent is a legal principle that obligates judges to honor and respect previous legal 

decisions that involve similar facts or concepts, thus providing a sense of predictability (Brenner 

& Spaeth, 1995; Garner & Black, 2004).   

Privacy Rights:  

Privacy is a civil right that is not explicitly stated in the Constitution, but rather has been 

inferred through interpretations of the Constitution and recognized and described in case law 

(Bell v. Wolfish, 1979; Griswold v. Connecticut, 1965; Katz v. United States, 1967; Wisconsin 

v. Yoder, 1972).  The right of privacy is a fundamental personal right, emanating "from the 

totality of the constitutional scheme under which we live" (Griswold v. Connecticut, 1965, p. 

494).   
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Right to Bear Arms:  

The Second Amendment of the United States Constitution states: “A well-regulated 

Militia, being necessary to the security of a free state, the right of the people to keep and bear 

Arms, shall not be infringed” (U.S. Const.).   

Stare Decisis:  

Stare decisis is Latin for “to stand by things decided” (Oyer, 2017).  Stare decisis 

provides a structure for the review of a court decision, and an assessment of the impact of the 

decision.    

Summary 

The process of balancing campus safety interest and students’ civil rights has become 

more complex as colleges recognize the evolving expectations of students, the public, and the 

institution itself.  Colleges are also challenged to understand and enforce frequently changing 

governmental regulations and expectations.  The difficulty of providing a safe campus while also 

recognizing students’ civil rights has been exacerbated by recent acts of violence that have 

occurred on college campuses and which have created a sense of urgency for the development 

and implementation of safety procedures.  In addition, certain non-violent incidents which have 

occurred on college campuses, and which have received national attention, have increased public 

interest, and governmental scrutiny, in the balancing of campus safety interests and students’ 

civil rights.  This research will consider the factors that influence the balance between campus 

safety concerns and students’ civil rights. 
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Chapter Two: Methodology 

Introduction 

 Chapter One provided the context and background for a current problem that community 

colleges face today: how to balance campus safety concerns with students’ civil rights.  The 

purpose of this dissertation is to provide a model for considering how to balance campus safety 

concerns with students’ civil rights.  

 This chapter sets forth the process by which an appropriate research methodology was 

selected, and the application of the methodology to this research.  Additionally, this chapter 

describes the purpose of an expert panel and the process employed to collect, summarize and 

consider the feedback provided by the expert panel.   

Choice of Research Methodology 

 Critical Interpretive Synthesis (CIS) is a research framework designed to support the 

research on a question that has not yet been addressed by extensive scholarly literature (Wilson 

et al. 2014).  CIS has been described as “a fresh approach for tackling diverse and complex 

literature (Medcalf & McFerran, 2016, p. 23).  Dixon-Woods et al noted that CIS provided a 

good fit to the “emergent and exploratory nature” of research questions that have not yet been 

addressed (2006, p. 3).  CIS is an appropriate methodology for this research, in that diverse 

literature exists on this topic.  Literature that was researched included scholarly research, legal 

research (recent federal and state statutes and regulations, recent federal and state case law, and 

administrative law, guidance and procedures), recent literature that explored the evolution and 

expectations of campus safety, and other sources of information that would be described as “grey 

literature.”  The term “grey literature’ refers to the literature that does not meet the requirements 

of scholarly publication (Keir, 2014).  The research conducted for this paper explored, and 
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addressed the emergent issue of how to balance campus safety concerns with students’ civil 

rights.  The research culminates with a model for considering how to balance campus safety 

concerns with students’ civil rights.    

CIS is distinguished from traditional systematic reviews in two key respects: purpose and 

process.  The purpose of a traditional systematic review is to “identify, appraise and synthesize 

all relevant studies” (Petticrew & Roberts, 2006, p. 9).  Systematic reviews are designed to test 

theories (Dixon-Woods et al. 2006).  The purpose of CIS is to develop a theory (Dixon-Woods et 

al. 2006; Wilson et al. 2014) and/or a concept (Medcalf & McFerran, 2016).  The CIS framework 

establishes a method that allows researchers to “answer different kinds of questions, refine 

conclusions and act as a scoping exercise for conventional systematic reviews” (Hannes & 

Macaitis, 2012, p. 35).  

The process of traditional systematic review begins with a “precise” and “focused” 

research question which is then researched with care to “adhere closely to a set of scientific 

methods that explicitly aim to limit systematic error (bias)” (Petticrew & Roberts, 2006, p. 9).  

The process of CIS also begins with a research question, but the question may be “tentative, 

fuzzy and contested.”  The research process is “more organic” and the question may be modified 

“in response to search results and findings” (Dixon-Woods et al. 2006, p. 3; Wilson et al. 2014).   

Another key difference between traditional systematic review and CIS is described as 

“translating” (Thomas & Harden, 2008).  “Translating” is the term used for the process of 

recognizing, and considering, and relating concepts and or theories from one study to another, 

without requiring the concepts to be identical in vocabulary (Thomas & Harden, 2008).  Thorne, 

Jensen, Kearney, Noblit, & Sandelowski recognized, that translating allows for:  

integrations that are more than the sum of parts, in that they offer novel interpretations of 
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findings.  These interpretations will not be found in any one research report but, rather,  

are inferences derived from taking all of the reports in a sample as a whole (2004, p. 

1358). 

For this topic, the process of translating will allow for the recognition of connections 

between findings that may use different vocabulary and for the integration of diverse findings. 

Connections will be made between legal resources, and non-legal resources, to provide a model 

for considering how to balance campus safety concerns with students’ civil rights.    

The CIS methodology provides a framework for the study of contemporary issues for 

which there is limited literature (Medcalf & McFerran, 2016).  CIS is an appropriate choice of 

research methodology for this research in that the issue of how best to balance campus safety 

concerns with students’ civil rights, has evolved with recent events of violence on college 

campuses, and recent regulations designed to address campus safety.  The CIS methodology will 

allow for the inclusion of more diverse sources of information (Dixon-Woods et al. 2006; 

Medcalf & McFerran, 2016).  The CIS methodology recognizes the process of translating and, as 

such, will serve the chief purpose of this research; the development of a useful framework for 

considering how best to balance campus safety concerns with students’ civil rights.  

The Application of Critical Interpretive Synthesis 

Question Formulation  

The research question is: given the increased pressure on community colleges to provide 

for student safety, what theoretical models or approaches could provide guidance in the process 

of balancing campus safety concerns with students’ civil rights?  The CIS method has recognized 

the research question to be “a compass rather than an anchor” (Eakin & Mykhalovsky, 2003).  

The concept map below reflects both the research question, and the research sources, that were 
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used to address the question.   

 
  

 

 

The research question, and research framework, were designed to provide an understanding of 

the factors that are considered when attempting to balance campus safety concerns with students’ 

civil rights.  

Literature Search and Review 

 An organic approach was applied to develop a broad data base that addressed the matters 

noted in the research and review questions.  “(CIS allows) a more organic process that fitted 

better with the emergent and exploratory nature of the review questions” (Dixon-Woods, et al, 

2006, p.3).  An exhaustive literature review was performed to identify published material that 

was relevant to the research.  The published material was not limited by design criteria, or 

quality criteria (Wilson et al, 2014).  Once the literature search and review was completed, a 

purposive sampling process was applied to identify relevant sources.  
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Identification of Relevant Literature  

The framework for relevant literature is defined by the research question (Petticrew & 

Roberts, 2006, p. 57).  The research question focused on current factors that would be considered 

when balancing campus safety concerns with students’ civil rights. The research process had 

three prongs: scholarly research, legal research and current events.   

Scholarly Research  

 The question of how best to perform scholarly research on topics that explore the 

intersection of law and social, cultural, norms, has been explored at length by Richard Posner.  

Posner, a professor at University of Chicago Law School, is a recognized authority on the 

intersection of law with both social and business theories and practices.  In 1986, Posner noted 

that law reviews were transitioning from student- edited journals focused on doctrinal analysis to 

faculty-edited journals focused on scholarly publication.  In 2002, Posner re-visited the subject 

of law reviews as scholarly journals.  Over the intervening 16 years Posner noted that the legal 

scholarship continued to become less internal (by lawyers, for lawyers) and more external (not 

directed at lawyers, but rather at academics).  He specifically focused on constitutional law 

noting that “much constitutional scholarship today is external, directed not at judges and 

practitioners but at academics” (Posner, 2002, P. 1321).  Scholarly research for this paper 

focused on law reviews and other peer reviewed journals.  

Scholarly research focused on journals that addressed the civil rights of students on campus, 

and journals that focused on research techniques, campus safety concerns, college student mental 

health theories and practices, and other topics connected to the question of how best to balance 

students’ civil rights with campus safety concerns. 

 Peer reviewed journals that focused on the civil rights of students on campus included 
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both journals focused on higher education and law review journals.  Journals focused on 

higher education that were consulted included: Campus Legal Advisor, Higher 

Education in Review, NASPA Journal, The Review of Higher Education, and others.  

Law review journals consulted included, among others, the Boston University Public 

Interest Law Journal, Indiana Law Journal, and the Michigan Journal of Gender and 

Law. 

  Peer reviewed journals that focused on research techniques, campus safety concerns, 

student mental health theory and practice included, among others: Change: The 

Magazine of Higher Learning, College Student Journal, and the Journal of Evolution in 

Clinical Qualitative Research. 

Legal Research 

Legal research focused on primary, mandatory, legal sources (e.g., legislation and case  

law).  Primary sources of law are sources that come from governmental bodies and, as such, 

carry the force of law (Introduction to legal authorities, 2016).  Mandatory legal sources are 

those sources that are binding upon others (Introduction to legal authorities, 2016).  A source 

may be primary but not binding in that the issuing authority does not have jurisdiction over the 

person in question (e.g. a Texas court decision interpreting federal law is not binding upon 

Pennsylvania).  Primary sources that are not binding, may nevertheless be “persuasive” 

(Introduction to legal authorities, 2016). 

Secondary legal sources were also considered.  Secondary sources included reports, white 

papers and other literature that are not case law, statute, or regulation.  Examples of secondary 

sources include legal encyclopedias, treatises, restatements of law, and regulatory guidance 

papers (e.g., Dear Colleague letters from the U.S. Department of Education) (Introduction to 
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legal authorities, 2016).  The weight accorded a secondary source varies and is determined by a 

number of factors including the author, references, and primary sources available on the topic.  

The organization and prioritization of legal sources is illustrated by the images below. 

 

(Mandatory & persuasive authority: A diagram, 2016) 

 Appraisal of Quality 

The “pyramid” process was applied to the analysis of the legal research.  The pyramid 

process is a three step process that begins with a review of secondary sources to establish a 

foundation of understanding.  Secondary sources are the base of the pyramid.  Through the 

secondary resources, research terms, legal concepts and theories, and statutory references, the 

research led to primary resources.  Primary resources are the second level of the pyramid. 
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Primary resources include case law, statutes, and regulations.  Once primary resources were 

identified, those resources were shepardized.  The process of shepardizing reviews the history of 

the particular legal source from its time of publication to the present day.  Through the process of 

shepardizing, it was determined whether the source in question was recognized to be currently 

valid (in whole or in part), and the current weight, or value, of the source in question.  The 

process of shepardizing is the pinnacle of the pyramid.  

 

 

(How to do legal research, n.d.) 

Relevant cases, statutes, and regulations were grouped in order of jurisdictional weight.  

As such, for case law, Supreme Court decisions held the most weight, followed by federal court 
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decisions and state court decisions.  Likewise, federal statutes and regulations were recognized 

as more relevant than state statutes and regulations.   

 

 

 

(State & federal court systems, n.d.) 

The research focused on four specific civil rights: due process, free speech, gun rights, 

and privacy.  Distinct nomenclature was utilized in the search process.  Thorough research 

required multiple searches and the utilization of Boolean operators to ensure that all relevant 

literature was captured.  

The literature search for relevant and current legal and regulatory requirements utilized 

two search engines Westlaw, and Google Scholar.  Westlaw is an online legal research service 

that provides primary case law, statutes, administrative law and other legal research resources. 

Google Scholar includes a legal research function that allows for searches by key words, 
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searches by specific court systems, and sherardization by topic, by court, and/or by date.  Google 

Scholar also provides connections with secondary resources.   

● Inclusion and Exclusion Criteria   

 Legal research was limited to sources that focused on campus safety requirements, and 

sources that examined the civil rights of college students in relation to the college.  Cases and 

statutes were included if they pertained to the rules and regulations of public colleges that may 

impact a student’s civil rights.  Cases that pertained to private colleges were excluded.  Cases 

that pertained to personal (as opposed to public) safety (e.g. regarding students who are a danger 

to themselves), were excluded.  Cases that did not directly pertain to the civil rights of public 

college students, were excluded.  

 Case Law Research Process  

A court decision (also known as case law) that is mandatory, must be followed by other 

courts (Introduction to legal authorities, 2016).  Mandatory case law is more influential than non-

mandatory case law.  The analysis of whether a court decision is mandatory considers the 

relation of the court that issued the decision to the court that is considering whether to follow the 

decision, as well as the similarity of facts between the decided case and the case currently before 

a court.  Case law from the United States Supreme Court is mandatory upon all other courts that 

subsequently consider the same issue.  Case law from any of the United States Courts of Appeal 

is mandatory upon all courts within the particular circuit of the specific court of appeal, that 

subsequently consider the same issue.  Case law from a particular state Supreme Court is 

mandatory upon all courts within that state that subsequently consider the same issue.  Court 

decisions that are not mandatory may still be influential if they are “persuasive.”  A court 

decision is persuasive upon another court if the decision considers questions that have not been 
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considered by courts that are mandatory, or if it has some relation to the jurisdiction of the 

considering court (e.g. within in the same circuit) (Candler, n.d.).   

Legal research began with a review of United States Supreme Court decisions that 

discussed, or established, the civil rights legal doctrine that would apply to an analysis of the 

relationship between college safety considerations and the civil rights of college students.  A 

second search was conducted to identify Federal Appellate court decisions that discussed, or 

established, the civil rights legal doctrine that would apply to an analysis of the relationship 

between college safety considerations and the civil rights of college students. A third search was 

conducted to review state court decisions that were cited as authoritative in a United States 

Supreme Court decision that discussed, or established, the civil rights legal doctrine that would 

apply to an analysis of the relationship between college safety considerations and the civil rights 

of college students.   

A record of every search was maintained, noting the specific query terms, the number of 

results, and the specific information of each result.  Each result is noted in the table “Case Law 

Search Method.”  
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Following each of the three searches, identified cases were shepardized. “Shepardizing” 

is the process by which the history of a court opinion, the number of times that it has been 

referenced by other courts from its time of publication to the present day, is reviewed to 

Court Search Terms Results Exclusions

U.S. Supreme Court "Civil Rights" and "college" or "university" 3,420

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S. Supreme Court
"Civil Rights" and "college" or "university"

+ "free speech"
1,370

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S. Supreme Court
"Civil Rights" and "college" or "university"

+ "safety"
1,200

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S. Supreme Court
"Civil Rights" and "college" or "university"

+ "community college"
76

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S.  Courts of Appeals "Civil Rights" and "college" or "university" 3,420

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S.  Courts of Appeals
"Civil Rights" and "college" or "university"

+ "free speech"
1,370

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S.  Courts of Appeals
"Civil Rights" and "college" or "university"

+ "safety"
1,200

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S.  Courts of Appeals
"Civil Rights" and "college" or "university"

+ "community college"
76

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S. District Courts "Civil Rights" and "college" or "university" 3,420

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S. District Courts
"Civil Rights" and "college" or "university"

+ "free speech"
1,370

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S. District Courts
"Civil Rights" and "college" or "university"

+ "safety"
1,200

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

U.S. District Courts
"Civil Rights" and "college" or "university"

+ "community college"
76

Employment Cases (7)

Not Concerning Education (42)

Not Concerning Safety (19)

Case Law Search Method
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determine if the case law in question is recognized and respected by other courts.  The 

shepardizing process also reveals the state of the opinion in question (e.g. was it appealed, 

affirmed, overruled).  The process of shepardizing provides a review of a particular case’s weight 

and value by reflecting the number of times the case has been cited in other cases.  The number 

of citations attributed to a case reflects that case’s precedence.  Precedent is a legal principle that 

obligates judges to honor and respect previous legal decisions that involve similar facts or 

concepts, thus providing a sense of predictability (Brenner & Spaeth, 1995; Garner & Black, 

2004).  When courts refer back to previous case decisions, they are applying the theory of stare 

decisis.  Stare decisis is Latin for “to stand by things decided” (Oyer, 2017).  Stare decisis 

provides a structure for the review of a court decision, and an assessment of the impact of the 

decision.    

The “Civil Rights Controlling Case Law” table notes all cases reviewed.  The table 

identifies the court that heard the case. The year that the court’s decision was published, the 

number of other cases that referenced the opinion (“citation weight”), as determined by 

shepardizing, and the legal concept of the court’s decision.  The identification of the court that 

heard the case reflects whether the case law is “mandatory.”   

The “Civil Rights Controlling Case Law” table reflects the relevant case law retrieved 

and analyzed for this paper.  The table arranges case law in order of influence, beginning with 

United States Supreme Court case law.  Within each court level (e.g. United States Supreme 

Court, United States Court of Appeals, state courts), the case laws are noted in historical order to 

reflect the evolution of the courts’ approach to the issues surrounding the balance of campus 

safety concerns with students’ civil rights.  
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Case Name Court Year Notes Number of References

Hamilton v. Regents of University of CaliforniaU.S. Supreme Court 1934 Education is a right not a privilege 1,716

Thornhill v. Alabama U.S. Supreme Court 1940 Community college is a public place 6,636

Griswold v. Conn. U.S. Supreme Court 1965 Privacy rights recognized 30,038

Katz v. United States U.S. Supreme Court 1967 Privacy is a civil right 24,700

Tinker v. Des Moines Independent 

Community

 School Dist.

U.S. Supreme Court 1969 Precedence for requirement that an 

infringement of civil rights requires more than a 

generalized fear of disorder. Student wearing a 

black armband suspended from school. 

13,313

Shuttleswort v. Burmingham U.S. Supreme Court 1969 Public spaces protected for peaceful protests 2,496

Healy v. James U.S. Supreme Court 1972 Denial of recognition (of a student group) is a 

form of restraint of civil rights that requires a 

reasonable jusrtification. The school bears a 

"heavy burden" to justify. 

2,545

Wisconsin v. Yoder U.S. Supreme Court 1972 Privacy is a civil right 15,454

Goss v. Lopez U.S. Supreme Court 1975 Public colleges required to provide Due 

Process

8,170

University of California Regents v. Bakky U.S. Supreme Court 1978 U. S. Supreme Court cites Goldberg case 15,219

Bell v. Wolfish U.S. Supreme Court 1979 Privacy rights recognized 14,025

Hazelwood School Dist. v. Cuhlmeier U.S. Supreme Court 1988 Freedom of expression 4,845

Ward v. Rock Against Racism U.S. Supreme Court 1989 Fighting words not protected by freedom of 

speech

5,774

RAV v. City of St. Paul U.S. Supreme Court 1992 Fighting words not protected by freedom of 

speech

8,025

District of Columbia v. Heller U.S. Supreme Court 2008 Interpretation of 2nd Amendment expanded to 

cover personal protection rights

5,239

Hill v. Colorado U.S. Supreme Court 2000 Limits on freedom of speech 2,505

McDonald v. City of Chicago U.S. Supreme Court 2010 Federal government may not limit gun rights 3,234

Dixon v. Alabama State Board of Education U.S. Court of Appeals 1961 in loco parentis limited 2,037

Knight v. State Board of Education U.S. Court of Appeals 1961 in loco parentis no longer recognized 257

Burnside v. Byars U.S. Court of Appeals 1966 Tinker before Tinker. Students 

wearing”freedom” buttons

1,410

Buttony v. Smiley U.S. Court of Appeals 1968 in loco parentis not followed 308

Gay Lib v. University of Missouri U.S. Court of Appeals 1977 Free speech rights 356

Bradshawl v. Rawlings U.S. Court of Appeals 1979 in loco parentis not followed 418

Gay Student Services v.

 Texas A&M University

U.S. Court of Appeals 1984 Free speech rights 239

Bell v. Little Axe Independent School Dist. U.S. Court of Appeals 1985 Religious meetings- establishment claus 206

Franklin v. Leeland Stanford Junior UniversityU.S. Court of Appeals 1985 Safety concerns balanced with free expression 61

Student Services for Lesbians/Gays v.

Texas Tech University

U.S. Court of Appeals 1986 Students' free speech rights 24

Gorman v. Univeristy of Rhode Island U.S. Court of Appeals 1988 Due Process rights for college students 273

Doe v. University of Michigan U.S. Court of Appeals 1989 Overbroad speech code 1,123

UWM Post v. Board of Regents of U. of Wis U.S. Court of Appeals 1991 Overbroad speech code 601

Siblerud v. Colorado State Bd. of Agriculture U.S. Court of Appeals 1995 Due Process requires notice and hearing 23

Chaudhuri v. State of Tenn. U.S. Court of Appeals 1997 Not applicable- prayers at graduation 152

Saxe v. State College Area School Dist. U.S. Court of Appeals 2001 Highschool case that applies to colleges 679

Comfort v. Lynn School Committee U.S. Court of Appeals 2004 High School desegregation 223

Hudson v. Craven U.S. Court of Appeals 2005 Reasonable and limited safety concern 66

Wisniewski v. Weedsport Cent. School Dist. U.S. Court of Appeals 2007 Communication suggesting violence 

(teacher should die) not protected

426

Dejohn v. Temple University U.S. Court of Appeals 2008 Overbroad speech code 172

State v. Houvener U.S. Court of Appeals 2008 Warrant list search violates student privacy 9

Lopez v. Candaele U.S. Court of Appeals 2010 Overbroad speech code 100

Dariano v. Morgan Hill Unified School Dist. U.S. Court of Appeals 2014 Clothing choices as freedom of speech 27

Keefe v. Adams U.S. Court of Appeals 2014 Due Process requires notice and hearing 6

Goldberg v. Regents of the

 University of California

California State Court 1967 in loco parentis conflicts with Due Process 404

Tarasoff v. Regents of University of CaliforniaCalifornia State Court 1976 Privacy rights limited when safety involved 5,635

Doe v. University of Southern California California State Court 2016 Due Process rights 8

Civil Rights Controlling Case Law
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Current Events Research  

The second prong of the research was the process of researching current events that have 

influenced college safety concerns in relation to students’ civil rights.  Current events research 

was performed by reviewing periodicals that focus on higher education.  Those periodicals 

included, amongst others, The Chronicle of Higher Education, Inside Higher Ed, and Community 

College Daily.  News sources that are not limited to higher education matters were also 

researched.  Those resources included The Atlantic, The New York Times, The Philadelphia 

Inquirer, Newsweek magazine and others.  

● Appraisal of Quality 

The quality of the article was appraised on the basis of the author, the publication, and the 

factual nature of the information provided.  The author was evaluated on both the number of 

articles published by the author, and the subject matter specialization of the author.  The 

publication source was evaluated on reputation of the publication, the history of publication 

and the circulation of publication.  The factual nature of the publication was evaluated on the 

basis of the article’s primary purpose (educate, inform or persuade), and the quality of the 

factual information presented.  

● Inclusion and Exclusion Criteria 

Articles and other literature that provide current information focused on the current balance 

of public college safety concerns with the civil rights’ of students, were included.  To ensure 

currency of information, articles that predated 2000 were excluded.  

Combining Legal Research and Current Events Research  

The Critical Interpretive Synthesis (CIS) methodology allowed for the inclusion of more 
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diverse sources information (Dixon-Woods et al. 2006; Medcalf & McFerran, 2016).  The (CIS) 

methodology recognized the process of “translating.”  “Translating” is the term used to describe 

the process of recognizing, considering, and relating concepts or theories from one study to 

another, without requiring the concepts to be identical in vocabulary (Thomas & Harden, 2008).  

Through translating, the terms applied during the legal research process could connect to non-

identical terms used for the research of current events articles.  The legal research informed the 

current events research.  Through the translating process, connections between the two research 

prongs emerged, despite the prongs not having the exact same terminology.  Examples of 

translating applied in the research process include the legal term “the right to bear arms” 

translating to “campus carry,” and the legal term “freedom of speech” translating to “student 

protests.”    

Synthesis of Literature 

As Dixon-Woods et al recognized, when performing a critical interpretive synthesis there 

is a “value of deferring judgments of credibility and contribution until the synthesis” (Dixon-

Woods et al, 2006, p. 4).  The literature review identified and appraised appropriate literature. 

Literature was then organized by theme and assessed for “translatability.”  Translating allowed 

for the application of concepts and theories from one source to another source, without the 

sources sharing identical vocabulary (Thomas & Harden, 2008).  The process allowed for the 

integration of legal research findings, with the factors and trends observed in current events, that 

will influence future legal findings.  The integration of those distinct (yet connected and 

overlapping) areas of research, provided a useful framework for developing a model of 

consideration to apply when attempting to balance campus safety concerns with and students’ 

civil rights. 
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Expert Panel Review 

 The University of Maryland University College (UMUC) doctoral program requires 

students to solicit the opinions of others who have an expertise in the content of the dissertation. 

The author identified and contacted individuals with an expertise in the balancing of the civil 

rights of college students, with campus safety concerns. Three experts participated in the process 

of providing feedback on chapter one if this dissertation.  Table 1 documents the qualifications of 

the experts.   

 

Expert Panelists Qualifications 
  

Panelist Position Other Qualifications 

Panelist A Senior Vice President of Legal and  

Public Advocacy at nationally 

recognized 

 college student civil rights think 

tank 

Author of numerous publications 

on the civil rights of college students,   

in-demand speaker on the topic of the 

civil rights of college students.   

Panelist B Director of Office of Student 

Conduct 

 at college that has grappled with 

the 

 civil rights of students 

Previously worked as a social worker, 

 and Assistant District Attorney. 

Serves as a board member for a charter 

school that houses a college program.  

Panelist C First Title IX Coordinator at 

University of 

 Virginia; a position that was 

created in  

response to a nationally covered  

investigation of the processes and  

procedures applied to a Title IX 

investigation.  

Previously served as an Assistant 

District Attorney, Assistant Public 

Defender, and governor appointed safe 

schools advocate. 

 

Table 1. Expert Panelists Qualifications.   

 The UMUC DMCCPA program uses a standard form for collecting feedback from 

identified experts.  Experts evaluated the chapter on the basis of nine criteria: accuracy and 
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completion of the problem description, significance of the problem in the community college 

environment, adequacy of evidence supporting the problem statement, relevance of management 

and learning theories to the research issues, completeness of the theoretical background, scope 

and focus of research questions, organization, quality of writing, adequacy of the list of major 

references and scholarly works.  For each criteria, the experts assigned a score on a scale of one 

(poor) to five (excellent), and were invited to provide additional feedback (e.g., referrals to other 

experts, recommended resources, etc.).  Chapter four will include information on how the 

experts’ feedback was incorporated in the dissertation.   

Summary 

 This dissertation is a critical interpretive synthesis of scholarly, legal, and grey literature 

research that addresses the tension between campus safety concerns and students’ civil rights to 

identify key factors and theories to consider when attempting to balance campus safety concerns 

with students’ civil rights.   
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Chapter Three: Literature Review 

Introduction 

 This chapter presents the conceptual model for identifying, and addressing, factors to 

consider when determining how best to balance campus safety concerns with students civil 

rights. The conceptual model directed the research for this study.  Research performed included 

both legal and current events research. The research was conducted with the application of a 

Critical Interpretive Synthesis (CSI) model. CIS provided a framework for exploring both the 

historical context for the recognition of students’ civil rights, and the present context, which has 

been, and continues to be, shaped by current events.  Current events research was performed to 

both broaden the foundation of knowledge of factors considered, and theories applied, to the 

analysis of how to balance campus safety concerns with the civil rights of students, and to widen 

the research to include diverse literature that would provide an opportunity for “translating.” 

“Translating” is the term used for the process of connecting concepts or theories from 

different sources that may not employ identical vocabulary (Thomas & Harden, 2008).  Thorne, 

Jensen, Kearney, Noblit, & Sandelowski described the value of translating in its ability to allow 

“integrations that are more than the sum of parts, in that they offer novel interpretations of 

findings (2004, p.1358).  Research performed allowed for the “translating” of legal concepts and 

doctrines to current events on college campuses. 

The conceptual model, together with the research, will inform the development of a 

discussion guide designed to assist colleges in the consideration of how to balance campus safety 

concerns with students’ civil rights.  The literature review began with legal research. The legal 

research was focused on primary, and secondary, legal resources.  Primary resources are United 

States Supreme Court decisions, federal appellate court decisions, federal statutes and federal 
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regulations.  The primary legal research was conducted through a series of searches designed to 

identify cases that discussed the impact of campus safety concerns on students’ civil rights.  

Secondary legal resources included law review articles, treatises, white papers, and seminal state 

court decisions. The value of each case was assessed by application of the doctrine of stare 

decisis, and by the shepardization process.  

 Following the review of legal sources, a review of current events was conducted. The 

review of current events applied the same search criteria terms that were employed in the legal 

research phase of the review, thus ensuring that the research was current and accounted for the 

lag in time that occurs between the recognition of legal issues and the publication of court 

decisions that address those issues.  

This presentation of the literature review is organized with a brief discussion of the 

historical development of the recognition of the civil rights of college students.  This is followed 

by a review of individual civil rights, presented in alphabetical order (e.g. due process, free 

speech, gun rights and privacy), that are in tension with campus safety concerns.  The review of 

individual civil rights is followed by a discussion on college responsibilities, and concludes with 

a discussion of the tensions between students’ civil rights and college safety concerns.  The 

review ends with a discussion of the conceptual model as a whole, and each of the eight factors 

of the conceptual model individually.   

Students’ Civil Rights: An Evolving Interpretation 

Civil rights are those rights that are memorialized in the first 10 Amendments to the 

United States Constitution, which are known as the “Bill of Rights.”  The Bill of Rights 

recognizes, among other rights, an individual’s right to speech and assembly, the right to bear 

arms, and the right to due process.  Although a right to privacy is not explicitly stated, it has been 
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inferred through interpretations of the Constitution, and recognized and described in case law 

(Bell v. Wolfish, 1979; Griswold v. Connecticut, 1965; Katz v. United States, 1967; Wisconsin 

v. Yoder, 1972).  The right of privacy is a fundamental personal right, emanating "from the 

totality of the constitutional scheme under which we live" (Griswold v. Connecticut, 1965, p. 

494).   A civil right is an individual right that cannot be interfered with by a government (Mount, 

2010).  A public college is seen as an extension of the government and, as such, an individual 

has civil rights in their relationship with a public college (Goss v. Lopez, 1975).  Although it is 

well-recognized now that colleges must recognize the civil rights of students, that recognition is 

a relatively recent development, and the understanding of how college safety concerns intersect 

with students’ civil rights, continues to evolve.   

Until the 1960s the relationship between a college and a student was modeled on the legal 

doctrine of “in loco parentis.”  “Loco parentis,” Latin that translates to mean “in the place of the 

parents,” envisioned the college as a parent (Lee, 2011).  In accordance with in loco parentis, the 

college was not obliged to recognize students’ civil rights.  The doctrine was formally 

recognized, and followed, in the 1931 case of Gott v. Berea College.  In that case, the court held 

that the concept of in loco parentis allowed colleges to determine and apply any regulation the 

college saw fit for the “betterment of the public” (p. 206).  As such, it was permissible for the 

college to bar students from “forbidden places” (one of which was a local restaurant) and expel 

students who did not comply with the “forbidden places” regulation (Gott v. Berea College, 

1913).  The doctrine of in loco parentis envisioned the college as an alternate parent to the 

student a child who would benefit from a parental relationship model.  As Lake described it,  

Until relatively recently, the college/student relationship was considered to be as much, if 

not more of, a college/parent affair than a direct college/student relationship. In other 
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words, a parent sent a “child” off to college- entering into an agreement with the 

institution- and delegating certain supervisory and disciplinary powers in the 

process…The college stood in loco parentis. The power of in loco parentis lay in the 

immunity that a college received from courts regarding lawsuits by students who were 

disgruntled over regulation and discipline (1999, p. 4).  

 The powers afforded by the doctrine of in loco parentis were first seriously limited in the 

1961 case of Dixon v. Alabama.  That case concerned the appeal of a group of African American 

students who had been dismissed from Alabama State College for participating in a civil rights 

demonstration.  The students argued that the college was acting as the state in violating their 

right to due process.  The Court agreed and noted specific due process steps recommended for 

state colleges to follow in the event of a student expulsion (Lee, 2011).  

In 1967 a California appellate court considered an appeal by a student who was dismissed 

from the University of California on the basis of conduct that had occurred during a 

demonstration that was deemed to be in violation of the university’s policy on student conduct 

(Goldberg v. Regents of the University of California, 1967).  Although the student did not 

prevail in his free speech appeal, the court did note that the doctrine of in loco parentis was no 

longer appropriate to apply to college students. The court noted,  

in earlier decades in loco parentis had some superficial appeal because the vast majority 

of college students were below 18. Today, in contrast, there are more students between 

the ages of 30 and 35 in universities than there are those under 18 (p. 886). 

Further recognition of college students as autonomous adults is evident in the court’s discussion 

of education as a right. The court held that “attendance at publicly financed institutions of higher 

education should be regarded a benefit somewhat analogous to that of public employment” 



www.manaraa.com

 

Factors to Consider when Balancing Campus Safety Concerns with Students’ Civil Rights  45 

 

(Goldberg v. Regents of the University of California, 1967, p. 877). 

A year later, the United States District Court of Colorado also discarded the doctrine of in 

loco parentis in the case of Buttny v. Smiley (1968).  Like Goldberg, the Buttny case was an 

appeal by a student who had been dismissed from a public university on the basis of behavior 

deemed to be a violation of the code of student conduct.  In that case the court held “the doctrine 

of in loco parentis is no longer tenable in a university community...we do not subscribe to the 

notion that a citizen surrenders his civil rights upon enrollment as a student in a university” 

(Buttny v. Smiley, 1968, p. 286).  

  Following Goldberg, students were treated as any other adult with the protection of civil 

rights. Goldberg v. Regents of the University of California was a state appeal court decision.  As 

such it would be binding on all state trial courts in California and potentially persuasive to other 

courts considering cases with factual similarities (Bintliff, 2001).  The persuasive influence of 

the Goldberg decision is reflected in the number and diversity of courts that have cited Goldberg 

with approval. The Goldberg decision has been cited 407 times. Approximately 20 citations are 

in federal cases outside of California including one United States Supreme Court decision 

(University of California Regents v. Bakke, 1978).  Goldberg provided a framework for 

considering the students’ civil rights at a public college that recognized both students’ rights and 

college concerns.  The court’s recognition of college concerns established a differentiation 

between the analysis applied to public spaces and the analysis applied to a public college.  The 

court noted:  

Broadly stated, the function of the University is to impart learning and to advance the 

boundaries of knowledge.  This carries with it the administrative responsibility to control 

and regulate that conduct and behavior of the students which tends to impede, obstruct or 
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threaten the achievements of its educational goals.  Thus, the University has the power to 

formulate and enforce rules of student conduct that are appropriate and necessary to the 

maintenance of order and propriety, considering the accepted norms of social behavior in 

the community, where such rules are reasonably necessary to further the University's 

educational goals. (p. 879). 

Goldberg recognized the tension that exists between college safety concerns and students’ civil 

rights.  By distinguishing the public college from other public spaces, the court created a 

framework for balancing college safety interests and students’ civil rights.  

Following Goldberg, other cases addressed and defined the unique public space that a 

public college is recognized to inhabit.  The 1969 seminal case of Tinker v. Des Moines, which 

addressed the balance of the safety concerns of a high school with the civil rights of a student, 

was cited in many cases that explored the civil rights of college students (e.g. Franklin v. Leland 

Stanford Junior College, 1985; Healy v. James, 1972; Hudson v. Craven, 2005).  In Hudson v. 

Craven (a case involving a community college charged with violating freedom of expression), 

the court referenced the 1988 case of Hazelwood v. Kuhlmeier and noted,  

Hazelwood arose in a high school and not a community college setting, but that does not 

change the fact that the decision of a public institution of higher education to avoid 

sanctioned political entanglements is a judgment that is best left to the institution (2005, 

p. 698). 

 This research focuses on the unique public space inhabited by public colleges, the safety 

concerns connected to that unique space, and the factors considered when balancing safety 

concerns with the civil rights of students.  Fifty years have passed since Goldberg v. Regents of 

the University of California overturned the concept of in loco parentis (1967).  Melear noted: 
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As a result of the combined influences of historical events, judicial interpretations, and 

governmental regulations the relationship between institutions of higher learning and 

their students has shifted from the theoretical perspective of in loco parentis, in which the 

university wielded strict control over the lives of students, to a consumer orientation 

(2003).   

The consumer orientation conceptualizes the shift of relationship from student as a child, and 

college as a parent, to student as a consumer and the college as a provider (Saunders, 2014).  

Arguably, the student has always been a consumer in that the student pays for education.  

However, the concept of student as consumer has grown to “supplant alternate understandings of 

the relationship between the student and the institution (e.g. public/teacher, apprentice/master, 

child/parent, etc.)” (Saunders, 2014, p. 199).  Identifying the factors to consider when 

determining how best to balance campus safety concerns, with students’ civil rights; will help 

determine the appropriate relationship between the institution and the student.  This research 

examines four civil rights: due process, free speech, gun rights, and privacy.  Those civil rights 

were selected on the basis of the tension that exists between those civil rights and campus safety 

concerns.  

Students’ Due Process Rights 

▪ Students’ Due Process Rights: First Denied, Then Recognized, Now in Question  

Public colleges are considered state actors and, as such, are required to maintain 

compliance with the constitution (Goss v. Lopez, 1975; Gorman v. University of Rhode Island, 

1988).  Due process rights are those rights that are guaranteed by the 14th amendment of the 

United States Constitution which states:  

No state shall make or enforce any law which shall abridge the privileges or immunities 
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of citizens of the United States; nor shall any state deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction the 

equal protection of the laws (U.S. Const. amend XIV). 

Historically, colleges did not recognize the due process rights of students. Requirements that a 

public college had to satisfy to comply with the 14th Amendment were recognized to be minimal 

(Henrick, 2013).   

In 1988 a federal appellate court established the requirements that a college must meet to 

be compliant with the due process rights of students (Gorman v. University of Rhode Island, 

1988).  The court held as follows:  

The fourteenth amendment to the United States Constitution provides that no state shall 

deprive any person of life, liberty, or property without due process of law. There is no 

doubt that due process is required when a decision of the state implicates an interest 

protected by the fourteenth amendment. It is also not questioned that a student's interest 

in pursuing an education is included within the fourteenth amendment's protection of 

liberty and property (p, 12).  

The Gorman court referred to the United States Supreme Court decision in Goss v. Lopez (a case 

involving a high school student) and established that the requirements of Goss were transferable 

to public colleges (Gorman v. University of Rhode Island, 1988; Goss v. Lopez, 1975). As such, 

for public colleges to comply with the 14th Amendment, for matters in which a student may be 

deprived of their opportunity to complete their education, a college must provide “some kind of 

notice” and “some kind of hearing” (Goss v. Lopez, 1975, p. 579).  Courts traditionally have 

held that college processes satisfy the requirements of due process when they provide both notice 

and hearing and also are not “arbitrary and capricious” (Keefe v. Adams, 2014; Martinson v. 
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Regents of the University of Michigan, 2014).  Examples of acceptable due process sufficient for 

dismissal include: mid-semester grades with warnings and meetings with follow-up letters 

outlining findings and procedures (Keefe v. Adams, 2014; Martinson v. Regents of the 

University of Michigan, 2014).      

Following the Goss v. Lopez (1975) and Gorman v. University of Rhode Island (1988) 

decisions, colleges incorporated procedures designed to ensure compliance with students’ due 

process rights.  The due process rights of students did not come into question again until 1997 

when the United States Department of Education’s Office of Civil Rights published a guidance 

pamphlet entitled Sexual Harassment Guidance (U.S. Department of Education, 1997).  U.S. 

Department of Education regulations regarding sexual harassment are an outgrowth of Title IX.  

▪ Title IX: How Equality in Athletics Became Inequality in Due Process 

Title IX is a federal law that prohibits discrimination on the basis of sex in any federally 

funded education program. Until 1980 the Department of Health, Education and Welfare was 

responsible for the implementation of Title IX (Women’s Sports Foundation, n.d.).  In 1980 the 

Department of Education was formally created. The Department of Education was originally 

founded in 1867, but was immediately reduced to the Office of Education to calm fears that a 

federal department of education would “exercise too much control over local schools” (U. S. 

Department of Education, 2010, p. 1).  The office of education was combined with a number of 

other offices to create the Department of Education (DOE) in 1980.  The DOE was designed to 

increase federal commitment to, coordination of, and involvement in education, with a strong 

focus on access and administration.  The U.S. Department of Education’s Office of Civil Rights 

(OCR) is a sub-agency of the U.S. Department of Education that is focused on protecting civil 

rights in federally assisted education programs and prohibiting discrimination in those programs.  
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For educational institutions that receive federal funding, the OCR is the governmental agency 

charged with enforcement of civil rights and discrimination regulations and statutes.  Colleges 

and universities receive federal funding in the form of federal financial aid and grants (OCR, 

2016). 

Recent changes in the interpretation of Title IX have created a shared jurisdiction 

between colleges and the federal government.  The diagram “sexual assault and civil rights” 

provides a visual reference for the objectives of the four stakeholders involved in sexual assault 

cases and the relationships among those stakeholders.  

 

 

In 1981 the OCR issued guidance regarding sexual harassment that was limited to 

employer employee relationships (Henrick, 2013).  Since 1981, a number of publications issued 

by OCR have expanded the office’s purview of sexual harassment incidents to include those in 

which a student would be a defendant.  Until 1997, the OCR’s scope of enforcement expanded, 

but with recognition of student due process rights (Henrick, 2013).  

In 1997 the OCR published Sexual Harassment Guidance and a revised Pamphlet which 
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created potential conflicts with mandated college procedures and students’ due process rights.  In 

2011 the OCR published a “dear colleague” letter (publication of a dear colleague letter is the 

procedure by which the OCR provides updates to educational institutions that receive federal 

funding) that created requirements directly conflicting with the due process rights of accused 

students (Creeley, 2013).  

The Dear Colleague letter recognized the possibility that a sexual assault incident, subject 

to a college investigation, may also be subject to a criminal investigation.  The letter stated, 

“…schools should not wait for the conclusion of a criminal investigation or criminal proceeding 

to begin their own Title IX investigation” (Dear Colleague Letter, 2011, p. 4).  Additionally, the 

letter advised colleges to avoid using mediation to resolve sexual assault cases (Dear Colleague 

Letter, 2011).  Since its publication, the letter has come under scrutiny on the question of 

whether it constitutes guidance or a new rule (New, 2016; Olson, 2015).  The Department of 

Education has described the letter as guidance (Schow, 2015).  A rule is different from guidance 

in two key respects: impact (a rule creates obligations) and procedure (a new regulatory rule 

must follow the procedures set forth under the Administrative Procedure Act (Administrative 

Procedure Act, 1946).  The letter did not follow the requirements of the Administrative 

Procedure Act, which indicates that it serves as guidance. However, the letter seems to propose 

new rules, rather than guidance, when it states as follows:   

When conducting Title IX enforcement activities, OCR seeks to obtain voluntary compliance 

from recipients. When a recipient does not come into compliance voluntarily, OCR may 

initiate proceedings to withdraw Federal funding by the Department or refer the case to the 

U.S. Department of Justice for litigation (Dear Colleague Letter, 2011).         

The letter put college investigation procedures on a collision course with criminal court 
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proceedings, while simultaneously creating alternative proceedings analogous to criminal cases.  

Student due process rights that would be violated by a concurrent college investigation include, 

among other rights, the 5th Amendment right to not be forced to self-incriminate, and the 

application of a civil law burden of proof (preponderance of evidence) in a criminal law 

proceeding (Bartholet, et al., 2014).   

Following the publication of the Dear Colleague letter, colleges attempted to satisfy the 

requirements of the OCR and found that they were violating the due process rights of the accused 

students (New, 2016).  Compliance with the Dear Colleague letter required non-compliance with 

students’ civil rights.  In a single year, 10 court decisions were recorded in cases involving 

student allegations that their civil rights were violated during a Title IX proceeding.  Since 2015, 

there have been approximately 10 cases in which students accused of sexual assault have 

successfully argued that their due process rights were violated (New, 2016). Circumstances that 

were found to be a violation of students civil rights included:  

▪ A University of Southern California case in which the university failed to provide an 

accused student with any information regarding the factual charges against him (Doe 

v. University of Southern California, 2016).   

▪ A University of California at San Diego case where a substantially different 

procedure was applied to the accused than that which was applied to the complainant 

effectively preventing the accused from having a fair hearing (New, 2016).  

▪ A James Madison University case where an accused was not permitted to have a copy 

of the charges brought against him and was not provided with the date of an appeal 

board’s meeting or permitted to appear before the appeal board (Doe v. George 

Mason University, 2016).   
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In each situation, the college was found to have violated the accused student’s right to due 

process. Gary Pavela, Editor of the Association of Student Conduct Administration’s Law and 

Policy Report, described the current situation as follows: 

Colleges and universities are escalating and criminalizing the prosecution of sexual 

misconduct cases, while eliminating basic due process for the accused.  Title IX does not 

require this approach and courts are unlikely to allow it.  Silence on procedural fairness, 

however, sends the subliminal message that due process is an impediment to more 

‘convictions’.  We’re seeing the fruits of OCR’s due process silence now. University 

sexual misconduct policies are losing legitimacy in the eyes of the courts…and OCR 

shares ample responsibility for it (New, 2016, p. 4).  

At this time, it is difficult to predict how, or whether, the OCR, colleges, and the courts, 

will balance students’ civil rights to due process with the procedural guidelines and requirements 

of the OCR.  In May 2016, a group of law professors released an open letter to the United States 

Department of Justice to “protest a series of directives and enforcement actions by the U.S. 

Department of Education’s Office for Civil Rights (OCR)” (Alexander et al., 2016).  The letter 

was a direct plea to state and federal lawmakers, college administrators, and officials at the 

Department of Education, to clarify which directives issued by the OCR are to be considered 

guidance, and which directives are considered to be regulations.  The letter stated:  

Over the years, OCR has issued a succession of directives on the topic of campus sexual 

harassment.  OCR characterizes these directives as “guidance” documents, which by 

definition consist of policy recommendations and suggested actions. Guidances do not 

constitute “administrative regulation,” nor do they possess “the status of law.”  The 

majority of these directives did not undergo notice and comment procedures, which the 
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Administrative Procedure Act (APA) requires for all proposed regulations.  But a cursory 

examination of these OCR documents reveals they frequently incorporate language such 

as “must,” “require,” and “obligation,” without citing any regulatory or statutory basis. … 

Several of these directives and enforcement actions have effectively nullified a landmark 

high court definition… thereby exerting a direct and deleterious effect on campus free 

speech and due process (p. 2). 

At this time, colleges are struggling to balance students’ civil rights and compliance with 

Title IX.  Colleges are struggling not only with the confusion created by inconsistent legal 

standards, but also with a sharp increase in the number of OCR investigations.  Prior to the 2011 

letter, for the 2010 year the OCR received 391 complaints of sexual discrimination.  After the 

letter, in 2012, the complaints received by OCR concerning sexual discrimination had more than 

sextupled to 2,354 (Layton, 2015).  The costs associated with the current interpretation of Title 

IX are impacting both the OCR and colleges.  The Department of Education’s 2016 budget 

request included a $30.7 million increase requested to fund the hiring of 200 additional lawyers 

and investigators (Layton, 2015).  Colleges are investing in the hiring of Title IX coordinators 

(June, 2014).  Recently, the Task Force on Federal Regulation in Higher education recommended 

as follows:  

Congress should ask the Government Accountability Office to review the Department of 

Education’s methodology for estimating the burdens and costs that institutions will incur 

in meeting the requirements of regulations, as required by the Paperwork Reduction act, 

and make recommendations for improvement (Kirwin & Zeppus, 2015, p. 34).    

Parents of college students are joining the effort to ensure that students accused of sexual assault 

receive the protections of due process.  An organization known as FACE (Families Advocating 
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for Campus Equality) was founded in 2013.  In the first five months of 2017, the organization 

received 80 case inquiries (FACE, n.d., Opelka, 2017).  

Colleges are caught between two conflicting forces: the OCR with its ability to impact a 

college’s federal funding and the United States Constitution.  Public colleges that do not 

recognize and uphold the due process rights of students risk being sued by those students.  But 

colleges risk losing their federal funding if they do not follow the regulations of OCR conflicting 

with students’ due process rights.    

Students’ Free Speech Rights 

The Goldberg v. Regents of the University of California case was a seminal case for both 

establishing a recognition of students’ civil rights, and for establishing an accepted limitation on 

the exercise of free speech rights (1967).  In Goldberg, students claimed that the university 

violated their rights to free speech by regulating their speech.  The speech in question was a loud 

public protest during which certain words were repeated that “interfered with the minimum 

standards of propriety” (Goldberg v. Regents, 1967, p. 878).  The students’ claims were analyzed 

in conjuncture with the place and purpose of the college.  The court noted that the students were 

not disciplined for protesting, but rather for the form of the protest. The Goldberg court decision 

struck a balance between students’ civil rights and college concerns.  The Goldberg court 

recognized the civil rights of students, while also recognizing college concerns that could 

infringe upon those rights.  The court found that a college’s concern for “order and propriety” 

was sufficiently important to justify the infringement of students’ rights to free expression.  The 

court held that “the University has the power to formulate and enforce rules of student conduct 

that are appropriate and necessary to the maintenance of order and propriety” (p. 879).  

The idea that free speech could be limited to conform to “minimum standards of 
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propriety,” was considered by the United States Supreme Court in the case of Tinker v. Des 

Moines Independent School District (1969).  In the Tinker case students were suspended from 

school for wearing black arm bands to protest the government’s Viet Nam policy.  The lower 

court had found the school district’s actions reasonable as the actions were based on a fear of 

disturbance.  The Supreme Court held that “undifferentiated fear or apprehension of disturbance 

is not enough to overcome the right to freedom of expression” (Tinker v. Des Moines School 

District, 1969, p. 506).  The court recognized that a school does have special purposes that 

differentiate it from other public spaces. The unique purposes of a school allow it, where certain 

factors exist, to curtail free speech.  But, the court held, no such circumstances were present in 

the case.  The court noted, "it can hardly be argued that either students or teachers shed their 

constitutional rights to freedom of speech or expression at the schoolhouse gate" (Tinker v. Des 

Moines Independent School District, 1969, p. 506).  

Three years later, the United States Supreme Court continued to strengthen the 

recognition of students’ civil rights by refusing to accept generalized safety concerns as an 

acceptable explanation for infringing on students’ rights to free speech (Healy v. James, 1972).  

The case of Healy v. James involved a student group that was denied official status at Central 

Connecticut State College.  Official status was required for a student group to announce 

activities through campus flyers and postings in the campus newspaper.  The college President 

denied official status to the student group on the basis of the group’s reputation as a left-wing 

organization that was associated with violence on other college campuses.  The President stated 

that the group “would be a disruptive influence at the college” (Shibley, 2012).  The Court 

affirmed public college students’ First Amendment rights of free speech and association. The 

court did not follow the Goldberg framework of differentiating a public campus from public 
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space, but rather found that free speech rights apply equally to public spaces and public college 

campuses (Healy v. James, 1972).  The court noted, “the critical line for First Amendment 

purposes must be drawn between advocacy, which is entitled to full protection, and action, which 

is not” (Healy v. James, 1972, p. 192).  The concepts established in Healy continue to be cited in 

cases that question a college’s curtailment of students’ free speech rights (Gay Lib v. University 

of Missouri, 1977; Gay Student Services v. Texas A & M University, 1984; Student Services for 

Lesbians/Gays v. Texas Tech University, 1986). 

 Students’ Free Speech Rights: Communicating or Preventing Communication?  

Colleges continue to attempt to balance campus safety concerns with students’ civil right 

to free speech.  However, students’ exercising their free speech rights have shifted from focusing 

on their right to speak to focusing on their right to disrupt other speakers. Recent conflicts 

between campus safety concerns and free speech rights involve students disrupting other 

speakers. Examples of this phenomenon include:  

 Charles Murray, a controversial speaker scheduled to speak at Middlebury  

College, was met with intense student protests.  The protests became so loud and 

chaotic that the speaker was moved to a separate room and the talk was live streamed.     

After the speaker completed the speech and attempted to leave campus, he was 

mobbed and the car in which he was traveling was damaged by angry protestors 

(Read, 2017). 

▪ Milo Yiannopoulus, a controversial speaker was scheduled to speak at Berkeley  

University. The planned speaking engagement provoked violent protests that resulted 

in an estimated $100,000. of property damage (Park & Lah, 2017)  

 Ann Coulter, a controversial pundit, was scheduled to speak at Berkeley University in 
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April, 2017.  Her speech was canceled when university officials stated that there was 

insufficient security for the identified venue on the scheduled date (Kennedy, 2017).  

The safety concerns of the college were based on the violence that had occurred a few 

months earlier when another controversial conservative, Milo Yiannopoulos, had 

been scheduled to speak (Peters & Fuller, 2017).  To prepare for potential violence, 

the college had arranged to call up “hundreds of police officers” at a “significant 

cost” (Peters & Fuller, 2017, p. 1).  

Describing the safety precautions that created the need to reschedule the event, 

Chancellor Dirks noted that,  

sadly and unfortunately concern for student safety seems to be in short supply... 

We must make every effort to hold events at a time and location that maximizes 

the chances that First Amendment rights can be successfully exercised and that 

community members can be protected (Peters & Fuller, 2017, p. 1). 

Nevertheless, the likelihood of violence and the need for protection was not universally 

recognized.  As Senator Sanders commented, “what are you afraid of- her ideas” (Peters & 

Fuller, 2017, p. 1)?  Interestingly, a casualty of the Ann Coulter speaking engagement drama was 

Dan Adamini, a Michigan politician, who resigned after his social media posts advocating for 

“another Kent State” to end student protests received widespread public scorn (Schallhorn, 

2017).   

 Students’ Free Speech Rights; Determined by Location?  

Colleges have attempted to preserve campus safety and order by creating designated, 

specific “free speech zones.”  A recent example of the “free speech zone” approach involved a 

community college in the Los Angeles Community College District.  Kevin Shaw, a student at 
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the college, was barred from distributing Spanish-language constitutions on the campus, unless 

he distributed the constitutions from the “free speech zone that was limited to less than 1 percent 

of the entire campus” (Foundation for Individual Rights in Education, 2017).   Shaw has filed a 

lawsuit which is currently pending.  

Most recently, court decisions on the matter of when campus safety concerns may 

justifiably and constitutionally limit free speech have focused on the unique aspects of the 

educational setting.   

▪ As observed in Dariano v. Morgan Hill Unified School District, “the Tinker rule is 

guided by a school’s need to protect its learning environment and its students and 

courts generally inquire only whether the potential for substantial disruption is 

genuine” (2014, p. 772).  In Dariano the court held that the school had experienced a 

history of student violence during Cinco de Mayo celebrations, and had received a 

number of contemporaneous and credible warnings and expressions of concerns about 

potential violence during the current Cinco de Mayo celebration.  The court found 

that the school’s security actions (requiring students who were wearing provocative t-

shirts to turn their t-shirts inside out or leave school for the day with an excused 

absence) did not violate the civil right of free expression of those students, in that the 

concern about violence was reasonable and defined, with the response narrowly 

tailored to limit the impact on the students’ civil rights (2014). In Saxe v. State Area 

School District, the court reviewed an anti-harassment policy that prohibited certain 

speech, and noted that “the primary function of a public school is to educate its 

students; conduct that substantially interferes with the mission is, almost by 

definition, disruptive to the school environment” (2001, p. 211).  The court found that 
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the proposed anti-harassment policy violated civil rights in that it prohibited protected 

speech without a specific and credible belief of disorder and without narrowly 

tailoring the impact of the regulation on the civil rights of students (Saxe v. State 

Area School District, 2001).  

▪ In Hudson v. Craven, a community college was found to have had strong and 

justifiable concerns for the safety of the students that legitimatized the college’s ban 

on having college sponsored student attendance at an off-campus political 

demonstration (e.g. required attendance at the demonstration, field trips to the 

demonstration, assignments that would necessarily require a student to attend the 

demonstration, class credit points assigned to attending the demonstration, etc.) 

(2005).  The ban was found not to be a violation of free speech rights, in that it was 

narrowly tailored to legitimate and justifiable concerns.   

Recognition that the unique purpose of a public school or college may necessarily impact the 

civil rights of students, returns the courts to the Tinker case, which noted that when actions 

“materially and substantially disrupt the work and discipline of the school,” they may be 

prohibited (Tinker v. Des Moines Independent School District, 1969, p. 513).   

 Students’ Free Speech Rights: Determined by Speech Codes?  

Speech codes are a relatively new phenomenon in which colleges are attempting to bring 

procedures and processes to the formerly organic and informal activity of student originated 

public communication, protests, and demonstrations.  Colleges are struggling to balance 

students’ civil rights with campus safety while responding to an increase in protests that originate 

with nationwide support from groups like “Occupy” and “Black Lives Matter,” and large, 

organized groups like University of Missouri’s Concerned Students 1950 movement.  Recent 

https://scholar.google.com/scholar_case?case=15235797139493194004&q=franklin+v+leland&hl=en&as_sdt=6,39
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speech code initiatives have attempted to address safety concerns by identifying (and enforcing) 

specific locations, times, and procedures for student protests (Flaherty, 2016; Martinez, 2016).   

The approach of limiting the locations where a protest may occur, involves establishing 

“free speech zones” which serve as designated areas for protests (Martinez, 2016).  This 

approach has proven problematic for a number of schools (University of Georgia, University of 

South Carolina at Columbia, and North Carolina State University) that have been involved in 

legal actions as a result of their protest regulations (Martinez, 2016).  As Langhofer, a lawyer 

who represents student groups, commented: “Students live on campus.  It’s like their city. A city 

wouldn’t have free-speech zones” (Martinez, 2016).   

 The recent proliferation of speech codes was described by Majeed as follows: “starting 

roughly two decades ago, speech codes seemingly appeared out of nowhere and began to 

proliferate across college campuses” (2009).  Three theories have emerged to explain the growth 

of speech codes.  One theory attributes the increase in speech codes as a response to acts of 

intimidation that have increased as campus diversity has increased. Another theory holds that 

speech codes are hollow gestures designed to placate critics who have spoken out against the acts 

of intimidation.  A third theory holds that the increasing popularity of speech codes is connected 

to the political correctness movement (Majeed, 2009).   In a recent five-year span (1986-1991) 

137 colleges adopted new speech codes (Gould, 1999). 
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Colleges that have attempted to regulate speech by defining acceptable conduct have 

been unsuccessful.  Speech codes that attempt to define acceptable and non-acceptable conduct 

are usually proposed with the belief that the code will actually support free speech by providing 

clear advance notice of what speech is protected and what speech is prohibited.  Examples of this 

type of speech code include: 

▪ University of Michigan’s speech code that prohibited “any behavior, verbal or 

physical, that stigmatizes or victimizes an individual on the basis of race, ethnicity, 

religion, sex” (Doe v. University of Michigan, 1989, p. 890). 

▪ University of Wisconsin’s speech code that prohibited “racist or discriminatory 

comments, epithets or other expressive behavior” if such conduct intentionally 

“demeaned the race, sex, religion,” or “created an intimidating, hostile or demeaning 

environment for education, university-related work, or other university-authorized 

activity” (UWM Post, Inc. v. Board of Regents of the University of Wisconsin, 1991). 
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▪ Temple University’s sexual harassment policy which prohibited: “expressive, visual, 

or physical conduct of a sexual or gender-motivated nature, when . . . such conduct 

has the purpose or effect of unreasonably interfering with an individual’s work, 

educational performance, or status; or . . . has the purpose or effect of creating an 

intimidating, hostile, or offensive environment” (DeJohn v. Temple University, 

2008). 

▪ Los Angeles Community College District’s sexual harassment policy which 

prohibited conduct having the “purpose or effect of having a negative impact upon 

the individual’s work or academic performance” and defined sexual harassment to 

include “insulting remarks,” “intrusive comments about physical appearance,” and 

“humor about sex” (Lopez v. Candaele, 2010, p. 781).   

Each of the aforementioned speech codes was struck down in court as a violation of 

students’ civil rights.  Case law has held that college speech codes violate students’ free speech 

rights.  The violations are based upon the code being overbroad, and/or vague, and/or content-

based and/or viewpoint based (Majeed, 2009).   

Students’ Gun Rights  

The Second Amendment of the United States Constitution states: “A well-regulated 

Militia, being necessary to the security of a free state, the right of the people to keep and bear 

Arms, shall not be infringed” (U.S. Const.).  Historically, the Second Amendment had been 

interpreted as a limitation on the federal government, and as such the federal government could 

not abridge the right to bear arms as it pertained to a well-regulated militia (McDonald v. City of 

Chicago, 2010).   

In 2008, the case of District of Columbia v. Heller examined the balance between the 
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constitutional right of individuals to bear arms and the local authority’s rights to limit gun 

ownership.  The case involved an individual contesting a District of Columbia regulation 

requiring that any firearm maintained in a home must be unloaded and disassembled.  The 

United States Supreme Court discarded the historic belief that the Second Amendment was 

limited to militia purposes.  The court held that the Second Amendment recognizes an 

individual’s right to bear arms for personal protection. The court stated, “we start therefore with 

a strong presumption that the Second Amendment right is exercised individually and belongs to 

all Americans” (District of Columbia v. Heller, 2008, p. 2791).  The court held that though the 

constitutional right to bear arms makes a total prohibition of guns (which is what the requirement 

of having the gun disassembled was argued to be) unconstitutional, certain prohibitions and 

limitations were lawful (District of Columbia v. Heller, 2008).  Specifically, the court noted that 

the case “should not be taken to cast doubt on…laws forbidding the carrying of firearms in 

sensitive places such as schools or government buildings” (District of Columbia v. Heller, 2008, 

p. 2817).   

Two years later, in a similar case, the same court held that the Second Amendment could 

invalidate state law (McDonald. v. City of Chicago, 2010).  Once again, the court created 

confusion by affirming its recognition of the “sensitive places” exception which was established 

in the Heller case:  “We repeat those assurances here.  Despite municipal respondents' doomsday 

proclamations, incorporation does not imperil every law regulating firearms.” (McDonald v. City 

of Chicago, 2010, p. 3047).    

Application of the “sensitive places” exception to college campuses is consistent with the 

well-documented history on the separation of Second Amendment rights from college campuses. 

The Second Amendment is part of the Bill or Rights authored by James Madison, with 
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consultation from Thomas Jefferson (Bill of Rights Institute, n.d.).  The Bill of Rights was 

passed by Congress December 15, 1791 (Bill of Rights Institute, n.d.).  When the University of 

Virginia was being created in the fall of 1824 (to officially open in the spring of 1825), James 

Madison and Thomas Jefferson included in the establishing documents a specific reference to 

students not being permitted to carry guns (Li, 2016).  Specifically, “no student shall, within the 

precincts of the University, introduce, keep or use any spirituous or vinous liquors, keep or use 

weapons or arms of any kind” (Jefferson, 1824). 

Nevertheless, some states interpreted the Heller decision as an opening through which 

they could explicitly allow guns to be carried on college campuses.  By 2009, guns could be 

carried on 12 campuses (Birnbaum, 2012; LaPoint, 2009).  Three years later, the number of 

campuses that allowed guns had increased almost 10 fold to 200 public institutions in 12 states 

(Birnbaum, 2012; Soderstrom, 2012).  Simultaneously, a number of states have passed concealed 

carry laws that allow non-law enforcement individuals to carry concealed weapons.  Between 

2008 and 2011, individuals who are authorized by concealed carry permits increased from 5 

million to 7 million (Birnbaum, 2012).   

Gun laws are created at the state level.  As such, there is a wide-variety of gun laws that 

intersect with public college campuses. Some states prohibit guns on college campuses, some 

states leave the question of guns on campus to the trustees of the college or the college 

administration, some states bar guns anywhere on campus, some states bar guns in specific 

defined areas, and some states allow guns on campus without any restrictions of place 

(Birnbaum, 2012).  Legislators have been focused on how to allow concealed firearms on college 

campuses.  In 2013, legislation allowing concealed firearms on college campuses was introduced 

in 19 states.  In 2014, an additional 14 states introduced legislation that would allow for 
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concealed firearms on college campuses (Hultin, 2016).  The state that seems to have made the 

most progress in this area of legislation is Texas. 

On August 1, 2016, a Texas law went into effect that allowed people with concealed-

carry licenses to bring their weapons onto public four-year college campuses (Martinez, 2016).  

The law has a provision delaying application to community colleges.  All Texas community 

colleges will be required to allow people with concealed-carry licenses to bring their weapons to 

campus effective August, 2017 (Lee, 2016).  Colleges affected may identify sensitive spaces in 

which guns may be restricted.  A report on those spaces and any regulations is, according to the 

legislation, required annually (S.B. 11, 2015).  A students’ civil right to bear arms is now 

recognized by statutory interpretation of the constitution.  The impact of this initiative will not be 

fully recognized for years to come.  

Students’ Privacy Rights 

The word “privacy” does not exist within the United States Constitution.  Nevertheless, it 

has been interpreted as a right through implication with a number of the amendments.  The First 

Amendment has been interpreted as providing privacy in association and beliefs (Katz v. United 

States, 1967; Wisconsin v. Yoder, 1972).  The Third Amendment has been interpreted as 

providing privacy in the home (Griswold v. Connecticut, 1965).  The Fourth Amendment has 

been interpreted as providing privacy in the individual and the individual’s possessions (Bell v. 

Wolfish, 1979).  Through these constitutional interpretations, courts have found that individuals 

have privacy rights that may not be violated by the government.  As previously noted, a public 

college is regarded as a government actor in these matters.    

As the doctrine of in loco parentis came to be seen as a historic relic, other societal 

factors influenced the developing belief that college students were adults, and should be treated 
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as such.  In 1971, the 26th Amendment of the United States Constitution was ratified giving the 

right to vote to eighteen year olds (U.S. Const. amend XXVI).  The 26th Amendment was a 

response to the public’s demand that men who were old enough to be conscripted into battle 

should be old enough to participate in the election of leaders who led the country into war 

(Willson, 1995).  Following the ratification of the 26th Amendment a flurry of legislation 

continued to advance the notion that 18 year olds should be treated as adults.  Many states 

lowered the minimum age for purchasing and consuming alcohol (Wagenaar & Toomey, 2002).  

In 1974 Congress passed the Buckley Amendment which would come to be known as FERPA 

(White, 2007).  The intent of FERPA was to “protect records of individuals maintained by the 

government” (Penrose, 2011, p. 94).   The rights that FERPA has provided individuals have been 

interpreted to include privacy rights for individuals.  As such, through FERPA student records 

are recognized to be private with the student holding the right to privacy.  FERPA is now more 

commonly cited as a privacy bar to the disclosure of records, than as (its original intention) a 

requirement for the disclosure of records according to the needs of the individual about whom 

the records were maintained.   

● Students’ Privacy Rights and Health Records 

The relationship between a college and a student may present multiple opportunities for 

the inadvertent violation of a student’s privacy rights.  Colleges collect and maintain records that 

pertain to student’s academic information, healthcare information, behavioral information, and 

social information.  When balancing campus safety concerns with students’ privacy rights, the 

most pressing concern is student healthcare information and records.  

Research on the 2007 Virginia Tech massacre reflects the confusion that colleges face 

when attempting to balance campus safety concerns with student privacy rights (Gardner, 
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Wilgoren & Schneider, 2007).  The Virginia Tech massacre occurred when a Virginia Tech 

student who was struggling with mental health issues, went on a deadly rampage killing 32 

students and faculty members before killing himself.  A post-mortem investigation revealed that 

Virginia Tech administrators had a “rich history” of well documented information on the 

student’s mental illness.  Records and reports existed with the campus counseling center, faculty, 

and campus police.  Reports on the student’s behavior had been initiated by classmates, dorm 

mates, faculty, and campus safety.  In addition, the student’s parents had attempted to discuss the 

student with members of the college administration.  The post-mortem report noted that the 

college’s “confusion” regarding state and federal privacy laws hampered the effective collection 

of the various pieces of information (Gardner, Wilgoren & Schneider, 2007).  

Five days after the Virginia Tech shootings, the President convened a task force to 

investigate and report on the issues associated with the Virginia Tech shootings (Chapman, 

2008).  The report noted,  

confusion and differing interpretations about state and federal privacy laws and 

regulations impede appropriate information sharing…. fears and misunderstandings 

likely limit the transfer of information in more significant ways than is required by law. 

Particularly, although participants in each state meeting were aware of both HIPAA and 

FERPA, there was significant misunderstanding about the scope and application of these 

laws and their interrelation with state laws (Leavitt, Spellings & Gonazales, 2007, p. 7).   

Four years later the impact of a college’s confusion on student privacy rights was seen 

once again.  Pima Community College had been struggling over how to work with a student who 

had apparent mental health issues.  The student, Jared Loughner, had exhibited bizarre behavior 

and outbursts in class and in the library.  The college had maintained detailed reports on 
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Loughner’s behavior.  Loughner was eventually suspended and informed that, in order to return 

to the college campus, he would have to provide a psychologist’s letter certifying that he did not 

pose a danger to himself or others.  College administrators were doing what they believed was 

necessary to maintain compliance with FERPA -they were confused.  The college did not share 

information or concerns regarding Loughner with local law enforcement.  After being suspended, 

Loughner shot and killed six people and injured 16 others.  The United States Departments of 

Education, and Health and Human Services, have provided guidance on the applications of 

FERPA and HIPPA following the Virginia Tech Massacre (U.S Dept. of Health and Human 

Services and U.S. Dept. of Education, 2008).  In the guidance provided it was stated:  

An eligible student’s education records and treatment records (which are considered 

education records if used or made available for any purpose other than the eligible 

student’s treatment) may be disclosed, without consent, if the disclosure meets one of the 

exceptions to FERPA’s general consent rule. See 34 CFR § 99.31. One of the permitted 

disclosures is to appropriate parties, which may include law enforcement or parents of a 

student, in connection with an emergency if knowledge of the information is necessary to 

protect the health or safety of the student or other individuals. See 34 CFR §§ 

99.31(a)(10) and 99.36 (U.S. Dept. of Health & Human Services and U.S. Dept. of 

Education, 2008, p. 10). 

Additionally, the college was not aware of a state law that allowed for the involuntary evaluation 

of individuals deemed dangerous (Anglen, 2011; Sulzberger & Gabriel, 2011).   

The image “Student Healthcare Privacy” reflects the various stakeholders impacted by 

issues of student healthcare privacy, the overlapping relationships between the regulations, the 

confusing expectations of privacy, and the confusing understandings of regulations that apply to     
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The confusion that colleges experience when trying to balance campus safety concerns 

with students’ privacy rights to healthcare information is understandable in light of confusing 

statutory requirements.  

▪ The Family Education Rights and Privacy Act of 1974 (FERPA) 

The Family Education Rights and Privacy Act of 1974 (FERPA), is a federal law 

designed to protect the privacy of student educational records (FPCO, n.d.).  FERPA prohibits 

colleges from disclosing “personally identifiable information in education records without prior, 

written, approval by the student” (FERPA, 1974).  There are a number of exceptions to the 

written approval requirement.  The college may release student records without the student’s 

consent for a number of institution-wide purposes (e.g., accreditation reports, audits, etc. and 

certain purposes that serve the student’s interests (e.g., applications to other schools, financial aid 
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processing needs, etc.).  Although FERPA does not specifically note healthcare records, it does 

apply to all records created and maintained by a college.  Student healthcare records created by a 

college are regulated by FERPA (Chang, 2013).  Student healthcare records are regulated by 

both FERPA and the Health Insurance Portability and Accountability (HIPPA) Act. 

▪ The Health Insurance Portability and Accountability (HIPPA) Act 

In 1996, the Health Insurance Portability and Accountability (HIPPA) Act was passed. 

HIPPA, which focuses on healthcare records, is another statute that pertains to the privacy of 

student healthcare records.  HIPPA was designed to provide healthcare coverage for workers 

who may lose healthcare coverage as a result of changing jobs or losing jobs (HIPPA, 1996).  In 

2003, a “privacy rule” was added to the statute to prevent the transmission of individual 

healthcare information, without the individual’s prior written consent (HIPPA, 1996).  A narrow 

exception, to the written consent requirement, was carved out for law enforcement to allow an 

organization to share an individual’s healthcare information without first obtaining written 

consent when the disclosure is required by law (e.g. court order, court-ordered warrant, or 

subpoenas) (HIPPA, 1996).  Colleges reasonably attempting to meet HIPPA compliance 

requirements may believe that, without first obtaining a written consent from the student, they 

cannot share information concerning students’ healthcare with law enforcement officials. 

▪ FERPA and HIPPA, the Overlap Problem 

FERPA and HIPPA regulations both pertain to student healthcare records.  Yet, these 

regulations have different purposes, procedures, and results.  In an effort to clarify and 

harmonize the handling of student healthcare records, the United States Department of Education 

(DOE) has published a number of guides.  On October 30, 2007, six months after the Virginia 

Tech massacre, the DOE published a Law and Guidance paper entitle, “Balancing Student 
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Privacy and School Safety: A Guide to the Family Education Rights and Privacy Act for 

Colleges and Universities.”  In that guide the DOE clarified situations in which a college could 

disclose student records without prior written consent from the student.  Colleges may disclose 

student records’ without student consent in the event of a health or safety emergency, or when 

the records are regarding crimes of violence or non-violent sex offenses (DOE, 2007).  It is 

unclear as to whether the guidance was not effectively communicated, was misunderstood, or 

was understood but not embraced.  It is clear that colleges continue to have student information 

that would be appropriate to share with law enforcement, and that disclosure would not violate 

FERPA or HIPPA, yet they are not sharing that information with law enforcement (Anglen, 

2011; Sulzberger & Gabriel, 2011).   

More recently, in 2015 the Department of Education (DOE) issued a Dear Colleague 

letter that carved out a narrow exception to the privacy of student healthcare records (Mangan, 

2015).  The exception is for student-initiated litigation regarding the delivery of healthcare 

services.  The DOE continued to advocate for strict compliance with FERPA, but also noted that 

a comment period on the proposed interpretation would occur to invite feedback, and ensure that 

the proposal did not present unintended consequences.  The American Council on Education 

(ACE) commented on behalf of a number of parties that included the American Association of 

Community Colleges (AACC).  ACE commented:  

The draft DCL (Dear Colleague Letter)… instead attempts to address a nonexistent 

“loophole” in FERPA through the inclusion of standards from the Health Insurance 

Portability and Accountability Act (HIPAA)… [this] will result in significant 

confusion in the handling of education records, with negative consequences for 

students and campuses. Currently, FERPA provides a strong and clear framework to 
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govern nonconsensual disclosure of education records (including medical records)… 

incorporating HIPAA standards (as the DCL proposes), would disrupt this 

understanding and would lead to confusion over what constitutes compliance… the 

confusion resulting from the inclusion of HIPAA standards is likely to handicap the 

ability of campus officials to effectively serve their institutions...particularly in areas 

as sensitive as an individual’s physical and mental health records… institutions must 

sometimes access medical and therapy records as part of their threat assessment and 

intervention processes. This is a critically important role for campus legal, health and 

safety professionals. We are seriously concerned that the approach identified in the 

draft DCL would result in a chilling effect on the disclosure of records in situations of 

public safety, for fear of falling out of compliance. … Considering the sensitivity of 

the issue, the complexity of the existing legal landscape, and the importance of 

handling this correctly, it is imperative that any changes to regulation in this area be 

considered through the standard regulatory process. This approach is especially 

problematic as the Department lacks statutory authority to regulate HIPAA (which 

falls under the authority of the Department of Health and Human Services), or to 

nullify regulations lawfully promulgated by the agency of direct jurisdiction even 

through a formal rule. (Broad, 2015). 

The ACE response clearly reflected the confusing legal landscape and the issues that are impacted 

by that landscape.  

▪ Case Law: Privacy and Student Healthcare Records 

Statutes that address the privacy of healthcare and other records are established to create, 

clarify, and publicize the privacy rights that an individual enjoys over their private records.  Case 
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law considers the rights of the community and the victim.  The seminal case balancing the 

student’s rights to privacy with the safety concerns of the college was the 1976 case of Tarasoff 

v. Regents of the University of California (1976).   

In Tarasoff, a University of California student (Poddar) became obsessed with another 

student (Tarasoff).  Poddar received psychiatric treatment at the University of California 

hospital.  While in treatment he advised his doctor that he was going to kill a girl.  The doctor 

was readily able to identify the girl as Tarasoff.  The doctor contacted the campus police.  Poddar 

was detained for a brief period of time and then released when he promised to stay away from 

Tarasoff.  Tarasoff was never contacted by the doctor or the police.  Poddar later returned to 

campus and killed Tarasoff.  Tarasoff’s parents bought a lawsuit for negligence against the 

doctor, the university, and the hospital.  The Supreme Court of California found that the 

physician patient relationship imposed upon a physician an affirmative duty to warn identifiable 

third persons, and the patient's immediate family against foreseeable risks emanating from the 

patient's illness (Tarasoff v. Regents of the University of California 1976).  The Tarasoff case did 

not name Poddar as a defendant and, as such, did not address FERPA or HIPPA.  The case was 

focused on the rights of the victim to be apprised of a known dangerous situation.  The Tarasoff 

case established a healthcare provider’s duty to disclose (Tarasoff v. Regents of the University of 

California 1976; Ward, 2008). 

At this time, colleges are struggling to balance the civil rights of students with campus 

safety concerns. The balance is complicated by the conflicting sand contradictory regulations, 

statutes, and case laws that address the issue.  

Colleges’ Responsibilities and Liabilities  

 Prior to the 1960s colleges enjoyed free rein in the regulation of their students.  Under the 
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doctrine of in loco parentis colleges could approach the regulation of student behavior in a 

paternalistic manner and regulate students as the administration saw fit to advance the needs and 

desires of the college community.  After a series of cases overturned in loco parentis college’s 

had to adjust their approach to student regulations (Dixon v.  Alabama, 1961; Knight v. State 

Board of Education, 1961).  Colleges slowly adjusted their regulations to recognize students’ 

civil rights, but continued to attempt to regulate student behavior to fit the desires of the college. 

Examples of this effort included attempts to regulate student behavior that may create 

distractions or problems (Healy v. James, 1972; Tinker v. Des Moines, 1969).  

 While colleges tested the constitutional limits of their regulations, highly publicized acts 

of violence on college campuses led to a push to make campuses safer (e.g. Jeanne Clery murder 

in 1986, the 2007 Virginia Tech Massacre, the 2008 Northern Illinois University shooting, the 

2015 Umpqua Community College shooting, and others).  The executive and legislative branches 

of government responded by advancing regulations and statutes designed to increase campus 

safety (The Campus Sexual Violence Elimination Act, 2014; The Clery Act, 1990; The Dear 

Colleague Letter of 2011).  As colleges struggled to comply with new regulations and statutes 

they frequently violated students’ civil rights.   

● College Responsibilities for Recognizing Due Process Rights 

Colleges attempting to comply with Title IX enforcement guidance from the Office of 

Civil Rights find that they are depriving accused students of their due process rights (Lopez v. 

Candaele, 2010; UWAM Post, Inc. v. Board of Regents of the University of Wisconsin, 1991). 

The regulations that affect the relationship between the college and a student are not limited to 

that relationship. The regulations also apply to the relationship between a college and its faculty 

and administrators.  Faculty and administrators are speaking out against Department of 
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Education regulations.  A group of preeminent law professors published a public letter to 

lawmakers, colleges, and the Department of Education lambasting the regulations that surround 

Title IX in that those regulations violate due process rights (Alexander et al, 2016).  Specifically, 

the law professors noted, among other issues, that, 

 The 2010 OCR Dear Colleague Letter (DCL) on bullying stated “harassment does not 

have to . . . involve repeated incidents” to be actionable. This Letter had the effect of 

voiding the Supreme Court’s requirement that conduct must be “pervasive” in order 

to be considered as harassment.  

 In 2011 OCR issued a Dear Colleague Letter on campus sexual assault, which the 

OCR considers to be a form of sexual harassment. This 2011 DCL curtailed a number 

of due process protections for students accused of sexual assault. Among other 

changes, the 2011 DCL mandated that college tribunals lower their standard of proof 

to preponderance of the evidence, even though the Supreme Court has recognized 

that a low standard of proof is inappropriate in situations involving damage to one’s 

reputation. 

 A 2013 Letter of Findings to the University of Montana mandated that the University 

define sexual harassment broadly to include “any unwelcome conduct of a sexual 

nature.” “Any unwelcome conduct” can include verbal comments as well as physical 

actions. This broadened definition had the effect of requiring the university to 

disregard the Davis v. Monroe “objectively offensive” standard (Alexander et al, 

2016)  

The number of due process claims bought by students against colleges continues to grow.  

In a two-month period of 2016 more than 10 new complaints were filed (Harris, 2016).   
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● College Responsibilities for Recognizing Free Speech Rights  

Colleges attempting to balance student protest safety concerns with free speech rights, 

have been unsuccessful with speech code initiatives (DeJohn v. Temple University, 2008; Doe v. 

University of Michigan, 1989).  Speech codes have historically attempted to, among other things, 

preserve campus safety and order by regulating speech content and/or the geographic location of 

student protests.  Current proposed codes are attempting to preserve campus safety by focusing 

on the safety procedures attendant to student protests.  Courts have repeatedly found that college 

speech codes violate students’ civil rights by being insufficiently specific or prohibiting 

constitutionally protected speech.  Speech codes that have recently been proposed are focusing 

on campus safety and order, rather than limiting, or addressing, speech content.  Indeed, the 

speech codes most recently proposed acknowledge that speech may upset some individuals.  The 

University of Minnesota’s proposed speech code specifically notes that protected speech may 

include speech that some find “offensive, uncivil or even hateful” (Flaherty, 2016, p. 1).  

The City University of New York is considering a new free speech policy that focuses on 

the procedures for protesting and demonstrating.  Specifically, the proposed code addresses, 

among other things, camping on campus, and occupying buildings after receiving notice to 

depart (Joselow, 2016).  The CUNY Board of Trustees, after receiving questions and concerns 

on the proposed policy, indefinitely postponed a decision on the proposal (Martinez, 2016).  At 

the University of Minnesota, two statements on free speech are being considered.  The 

statements support free speech without limitations on content or location, while also supporting 

occasional restrictions on specific protest procedures (Flaherty, 2016).  As one statement notes:   

Like any institution that must govern itself and operate effectively, the University may 

also limit the times and places that even protected speech is heard, as long as such 
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limitations leave open ample opportunity for expression and so long as no distinction is 

made based on the content of the expression. But such limitations on the freedom of 

speech are the rare exception, not the rule (Faculty Consultive Committee, 2016). 

The proposed CUNY free speech policy notes, “It is not the proper role of the university to 

attempt to shield individuals from ideas and opinions they find unwelcome, disagreeable or even 

offensive” (Joselow, 2016).  The proposed policies are now being balanced against criticisms 

from student groups, some of whom see the proposals as too restrictive and likely to limit free 

speech while others see the codes as insufficiently restrictive of content that could offend 

(Flaherty, 2016; Joselow, 2016; Martinez, 2016).  

● College Responsibilities for Recognizing Gun Rights 

The statutory requirements that direct colleges to allow guns on campus were passed so 

recently that, at this time, there is no information on how these regulations will impact the 

balance between campus safety concerns and students’ civil rights.  Birnbaum has described the 

process of trying to predict the future of guns on campus as a “black swan,” a term coined by 

Taleb (2007) to describe the erroneous approach of predicting the future on the basis of a highly 

unusual event in the past (2012).  In August 2016, the Texas statute that required public colleges 

to allow permitted gun carriers to carry guns on campus went into effect.  It will likely take two 

or more years for a civil rights complaint involving the new right to carry guns on campus, to 

work its way through the court system, and create case law.   

 College Responsibilities for Recognizing Privacy Rights 

Student privacy rights are an evolving area of the law.  The recent Dear Colleague letter 

has yet to be fully implemented.  Colleges are struggling with how to implement the directives of 

the Dear Colleague Letter that conflict with civil rights, and the Trump administration is 
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expected to bring change to the Department of Education’s approach to the enforcement of civil 

rights.  Without a clear directive from the Department of Education, colleges will likely return to 

case law for guidance in how best to address the balance between students civil right to privacy 

and the safety concerns of the college.  The lines between FERPA and HIPPA remain murky.  

College’s labor under the conflicting regulations.  Many states now require colleges to have 

Behavioral Intervention Teams (BITs) that rely strongly upon sharing private student 

information with select members of the college (Reese, 2016).  Yet the Department of Education 

has strict guidelines regarding private student information that colleges are obligated to follow to 

remain qualified for receiving federal financial aid.  There are no recognized standards for how a 

BIT may operate in compliance with FERPA and HIPPA. The process of utilizing BITs has been 

described as in “its infancy” (Weisenbach Keller, Hughes & Hertz, 2011).  Colleges are 

developing their own policies and procedures without the benefit of a nationally recommended 

model or guide that addresses FERPA and HIPPA compliance.      

The Tension between Students’ Civil Rights and Campus Safety Concerns 

The past five years have created a confusing set of regulations and expectations for 

colleges.  While it is not clear how colleges can best balance students’ civil rights with campus 

safety concerns, it is clear that there are conflicting requirements that need to be considered 

before colleges can confidently move forward with policies and procedures that address campus 

safety concerns.  

 

 

The Conceptual Model  

 A conceptual model provides a framework for guiding research.  A conceptual model is a 
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visual representation of the concepts and variables involved in the topic of research (Creswell, 

1999).  The concept model for this research is: 

 

The conceptual model was developed following a review of relevant literature that distilled the 

concepts and variables that impact the balance between college safety concerns and students’ 

civil rights into eight separate, but connected, concepts.  

 The scale that centers the conceptual model strives to balance students’ civil rights with 

college safety concerns.  The student civil rights that most frequently are in tension with campus 

safety concerns include: due process, gun rights, freedom of speech, and privacy rights.  

 Due process rights are those rights that an individual has in relation to a governmental 

entity when that governmental entity is infringing upon the individual’s privileges of citizenship. 

Courts have held that a public college is a governmental entity for purposes of due process 

rights, that attending and completing college is a privilege that is protected, and that public 

colleges are required to provide due process before infringing on a student’s ability to attend or 
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complete college (Goss. v Lopez, 1975; Gorman v. University of Rhode Island, 1988; Henrick, 

2013). 

 Gun rights are recognized as protected by the 2nd Amendment of the Constitution and, as 

such, civil rights.  Quite recently legislative bodies have expanded the interpretation of the 2nd 

Amendment, reading it to forbid public colleges from regulating guns on the college campus.  

The right to carry a gun on campus is now perceived to be a protected civil right.  

Freedom of speech is a civil right that has been recognized to have limitations in that it 

cannot be a defense for fighting words, heckling, or violating narrowly drawn time, place, or 

manner restrictions (RAV v. City of St. Paul, 1992; Sydney v. Phelps, 2011; Ward v. Rock 

Against Racism, 1989; Hill v. Colorado, 2000).  Colleges are working to balance students’ 

freedom of speech with reasonable time, place, and manner restrictions that would support safety 

on the college campus. 

Privacy rights have been recognized as unstated protections supported by the 

Constitution.  Colleges are in a unique position in that healthcare is not their primary purpose, 

but healthcare is a major component of the supports that they offer students.  When students 

access college-provided healthcare, the college creates a record that is both a health record, and a 

college record. Colleges need to balance the privacy interests that students may have in their 

healthcare records with the safety interests of the college.   

Consistency with case law refers to the college’s obligations to understand and apply 

prevailing legal standards.  While certain legal questions are addressed by the constitution, or 

statutes, other areas of the law are defined by case law. Case law has become a de facto arbiter of 

federal regulations that may conflict with constitutional rights.  

Compliance with regulations refers to the myriad, and sometimes conflicting, 
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regulations that colleges must observe.  Colleges are tasked with recognizing and being 

compliant with state and federal administrative regulations.  The regulations that connect most 

closely to campus safety interests are those that apply to student healthcare records: FERPA and 

HIPPA.  

Compliance with statutes refers to the state and federal statutes that apply directly to 

colleges.  Statutes that specifically address colleges are becoming more common as campus 

events lead legislatures to recognize the unique nature of the college campus and the potential 

safety issues presented by the college campus. Most recently, college-centric statutes have 

focused on the right to carry firearms.  

Students’ civil rights are now firmly recognized by courts and legislatures.  Colleges 

must balance the recognition of students’ civil rights with various regulatory requirements that 

may infringe upon those rights (e.g. Title IX), as well as the purposes and procedures of a college 

campus.  The civil rights that interact with campus safety concerns present unique challenges.  

 College safety concerns are informed by current events and also by safety requirements 

set forth in statutes, regulations, case laws, and the obligation to respect the students’ civil rights.   

Summary 

This Chapter provides a conceptual model for understanding the interests and tensions to 

consider when balancing students’ civil rights with campus safety concerns.  The literature 

reviewed provides an historic overview of the legal recognition of students’ civil rights, an 

understanding of how the concept of students’ civil rights has evolved, and a basis for predicting 

how students’ civil rights will continue to evolve.  The literature also provides an understanding 

of the factors and tensions that led to the legal recognition of student’s civil rights, as well as the 

diverse regulations that conflict with students’ civil rights. 
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  This chapter lays out the factors to be considered when advising colleges on the factors 

to consider when developing campus safety policies and procedures that may conflict with 

students’ civil rights.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Chapter Four: Analysis and Findings  

Introduction  
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 This chapter discusses the feedback provided by the expert panel and how the feedback 

impacted the direction of the research.  This chapter also provides a discussion of the findings of 

the research in relation to the research question presented in Chapter One.   The research 

questions are:  

1. What factors should be considered when determining how to balance college safety 

concerns with students’ civil rights? 

2. What recommendations may be offered to colleges on how best to balance campus safety 

concerns with students’ civil rights?  

Analysis of Feedback from Expert Panel   

 All dissertations for the University of Maryland University College (UMUC) Doctorate 

of Management in Community College Policy and Administration (DMCCPA) program are 

required to include feedback from an expert panel.  Three panelists reviewed a draft of the first 

chapter of this dissertation and utilized the Feedback on Dissertation from Expert Panel form to 

provide feedback and recommendations.  The panelists included: 

(1) A senior vice president of legal and public advocacy from a nationally recognized 

think tank that studies the civil rights of college students,  

(2) An attorney who was appointed to serve as the first ever Title IX coordinator at 

University of Virginia in the immediate wake of the Rolling Stone article scandal, and 

most recently was elected to serve as Interim District Attorney for Philadelphia, and  

(3) An attorney who served as the director of an office of student conduct at a university, 

after having served as an assistant district attorney and having professional social 

work experience.  

The form completed by expert panelists requested feedback on nine specific areas:  
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● Accuracy and completion of the problem description  

● Significance of the problem to the community college environment 

● Adequacy of the evidence supporting the problem statement 

● Relevance of the management and learning theories to the research issue  

● Completeness of the theoretical background 

● Scope and focus of the research questions 

● Organization  

● Quality of writing  

● Adequacy of the list of major references and scholarly works 

Panelists were asked to score the nine areas on a Likert scale from one (poor) to five (excellent). 

The Expert Panelists Feedback table documents the feedback received from each panelist on 

each of the nine areas.  

Feedback from the panelists was uniform in three areas: the significance of the problem, 

the structure and logic of the chapter, and additional theories and concepts to consider for 

incorporation in the chapter.  The panelists uniformly noted that the problem explored by the 

chapter is of significance to college leaders, administrators, faculty and students.  Comments 

from the panelists included: “the problem is significant and correctly identified as complex¨ and 

¨big issue- court involvement can be avoided.”   

Another area of panelist agreement was on structure and organization of the chapter.  All 

panelists noted that the description of the problem was not clear and focused.  Feedback on the 

problem to be researched included ¨the focus is too broad,” ¨the problem is clear...however other 

issues are presented and create confusion.”  Panelists also agreed that the document was not 

sufficiently organized.  Feedback on organization included ¨certain concepts were addressed 
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multiple times,” and ¨logic is disjointed so the chapter is confusing at times.” 

Panelists were also in agreement on their recommendations regarding additional theories 

and concepts to consider for inclusion.  Panelists recommended considering, among other things, 

¨recent federal cases involving Title IX,” “mental health issues with privacy rights,” and “DOE 

directions on Title IX.¨ 

The table titled “Results and Use of Expert Panel Review¨ includes all questions 

presented to the panelists, a score that is the average of the score provided by each individual 

panelist, sampling of feedback to provide a brief representation of all feedback, and information 

on how the feedback was utilized to improve the paper.     
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Question Score Selected Comment Use of Comments

How accurate and complete is the 

description of the problem/issue to be 

researched?

3.3 "The tension between campus safety and civil liberties is real, 

and particularly so for community colleges."  "I wonder if the 

focus is too broad."  "Confusion in the logical development of 

the analysis."  "Focusing more specifically on one case for each 

area."

The chapter, and paper, were recast to 

focus on the civil rights of the students in 

relation to the college, as opposed to the 

original focus which was the recognition 

of civil rights in the context of the campus 

safety office.  

How significant it the problem/issue to 

community college manages, leaders, 

faculty or students?

4.6 "The problem Ms. Ingersoll identifies are very timely and 

pressing to community colleges."  "Big issue- court involvement 

can be avoided." "The problem is significant... but there is need 

for a deeper dive and clearer development of the various 

analysis."

 An analysis of the various legal 

resources was added to the paper to 

provide a greater depth of understanding 

for the reader.  

How well does the student support 

the statement of the issue's/problem's 

existence and importance with 

evidence, scholarly citations and 

expert opinions?

4 "The supporting evidence is well-marshaled, and the existence 

of the problems Ms. Ingersoll has identified is beyond 

question."  "Well done"

No changes warranted.

Do the theories described seem 

relevant to the problem or issue being 

researched?

3.5 "Not yet clear to me how stare decisis will provide a useful 

grounding for thinking about the intersection between civil 

liberties and campus safety, particularly as the law is rapidly 

evolving in this area. But that will be a question for the final 

paper." "Current theories...the 2011 Dear Colleague letter."

Provided a more detailed discussion on 

stare decisis. The 2011 Dear Colleague 

letter is cited numerous times in following 

chapters.  

Is the theoretical background

described by the student expansive or 

complete enough to provide 

perspective on the problem?

4 "If anything, I wonder if the theoretical background currently 

provided is too expansive to allow for thorough consideration 

of the specific problems contemplated."  "The intersection 

between gun rights and campus safety would be more than 

enough for paper -adding sexual assault and free speech may 

prove to be a tall order."

Recasting the focus of the paper from 

Campus Safety Office procedures to civil 

rights as recognized by the college 

allowed for a greater ability to present the 

connections, and consistencies, between 

the individual civil rights.

Are the research questions of 

sufficient scope and focus to lead to 

valuable research that will improve 

practice in the field?

4.6 "Yes", "Yes" and "yes" No changes necessary.

How well organized is the

document?

3 "Certain concepts were addressed multiple times."  "Some 

discussions of issues (for example, due process protections, or 

gun rights) could be further buttressed by a more in-depth 

explanation."  "Logic is a bit disjointed."

Chapter One was revised to eliminate

 repetitions and reorganized to create a 

more logical framework.

How closely does the quality 

of the writing match doctoral 

standards?

3.5 "It may be a function of the fact that this is a preliminary 

proposal, but I did think that certain topics could have been 

more thoroughly explained and explored."

A more in-depth analysis was presented 

throughout the revised Chapter One. 

How adequate is the list of major

references and scholarly works the 

student has found up to this point to 

define and support the significance of 

the problem?

4 "The references and scholarship cited seemed well-

rounded."  "Solid references used and incorporated."  "Would 

like to see more reference... to recent court challenges."

Additional recent court challenges are 

cited throughout he paper and have been 

added to Chapter One. 

What other theories or concepts

would you suggest the student consult 

to better frame or understand the 

problem?

n/a "More focus paid to the specifics of the rulings cited and their 

practical implications."  "Recent federal cases"  "DOE 

directions of Title IX" 

This feedback was utilized in 

subsequent chapters where more in-

depth discussion on recent cases 

occurred. 

What additional authors, studies

or literature do you suggest that the 

student find and read?

n/a "Department of Ed- Office of Civil Rights"  Additional recent court challenges are 

Additional information on the Office of 

Civil Rights was incorporated in the 

paper.  What other scholars, community

college leaders, community college 

stakeholders and business/non-profit 

professionals would be helpful for the 

student to contact for more 

information and new perspectives?

n/a "John Wesley Lowery, Neal Hutchens, and Jill Dunlap"  "VP 

Maureen Rush, U. Penn Chief of Public Safety"

The paper evolved away from the 

original focus on Campus Safety Offices.  

The individuals recommended worked 

within campus safety offices.  

Additional Comments and Suggestions n/a "Thank you so much for allowing me to provide feedback on 

this exciting and timely scholarship, and best of luck moving 

forward!"

This expert has continued to serve as a

 sounding board and receive a copy of 

the complete dissertation. 

Results and Use of Expert Panel Review



www.manaraa.com

 

Factors to Consider when Balancing Campus Safety Concerns with Students’ Civil Rights  88 

 

Findings 

 This paper proposes to identify factors for college administrators to consider when 

determining how best to balance campus safety concerns with students’ civil rights.  It also   

recommends sound analysis to apply when attempting to balance campus safety concerns with 

students’ civil rights.   

Students’ Due Process Rights: Considerations for Balancing with Campus Safety 

The theme of uncertainty emerged from research on the balance of campus safety 

concerns with students’ due process civil rights.  Colleges are uncertain on how to balance the 

directives of the 2011 Dear Colleague Letter concerning Title IX processes with court-

recognized civil rights of students accused of sexual assault.  

Until quite recently, due process in a student disciplinary setting was satisfied by 

providing “some kind of notice” and “some kind of hearing” (Goss v. Lopez, 1975, p. 579). 

What constituted adequate notice and hearing in a student disciplinary hearing was not clearly 

defined.  Rather, case law provided examples of what was not required for proper notice and 

hearing.  Cases noted the value and importance of notice and hearing, without directly defining 

the requirements of notice and hearing.  

In Murkowski v. University of Delaware, a federal district court held that “due process is 

satisfied by way of adequate notice, definite charge, and a hearing with opportunity to present 

one's own side of the case and with all necessary protective measures" (2008, p. 585).  Two years 

later, the federal appellate court in Swindle v. Livingstone Parish noted that “students are entitled 

to a due process hearing before being suspended from school for nonacademic reasons because 

effective notice and an informal hearing... will provide a meaningful hedge against erroneous 

action" (2011, p. 402).  The Swindle case went on to quote with approval the Freeman v. City of 
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Dallas case. In Freeman the court noted that “non-disclosure by the government poses the risk of 

an erroneous deprivation because it forecloses the individual from testing the accuracy of the 

government's evidence” (1999, p. 607).  The abstract and undefined right to “some kind of 

notice” and “some kind of hearing” allowed courts to tailor their definitions of notice and 

hearing to the individual facts of the particular case.  

In 2011, the Dear Colleague Letter (DCL) provided a detailed account of what colleges 

must do to satisfy Title IX requirements.  The letter clearly noted that colleges that did not meet 

the requirements of the DCL risked losing access to federal funds.  In response, colleges focused 

on publicizing sexual assault services, procedures, and support systems, while also creating and 

requiring students to attend detailed educational programs focused on sexual assault.  The 

number of sexual assault claims on college campuses increased dramatically.  Between 2011 and 

2017 the government opened 403 investigations surrounding sexual assaults on college campuses 

(Chronicle of Higher Ed., 2017).  
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Goldberg, 2016). 

While allegations of sexual assault increased, colleges scrambled to develop policies and 

procedures that would insure compliance with the 2011 DCL.  The letter expanded the Office of 

Civil Rights focus on sexual assault to also include sexual violence- a term that includes sexual 

harassment.  Likewise, Title IX responsibilities of the college expanded to also include (amongst 

other things) the designation of at least one employee to serve as the Title IX Coordinator, 

providing the Title IX Coordinator with appropriate training, and publicizing to the 

Coordinator’s role and responsibilities to members of the college community.  The role of Title 

IX Coordinator has evolved to address the requirements set forth in the DCL of 2011.  As 

described by June in 2014, “its scope has expanded, especially recently, calling for greater 

professionalization of the role. On a growing number of campuses, what used to be a part-time 

job or an add-on for a faculty or staff member is now full time.”  Title IX Coordinators were 

https://www.notalone.gov/assets/role-of-title-ix-coordinator.pdf
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tasked not only with investigating complaints but also with educating the community on the 

substance of sexual assault (e.g., how it occurs, why it occurs, and by-stander responsibilities).     

The increase in student allegations of sexual violence violations led to an increase in Title 

IX investigations and resolutions.  In turn this increase has led to an increase in cases bought by 

students accused of acts of sexual violence who claim that their civil rights were violated by Title 

IX grievance process.  After a sustained focus on the student victims of sexual assault, the 

public’s attention turned to the students accused of Title IX violations.  In 2013 an organization 

was founded to advocate for students accused of violating Title IX (FACE- Families Advocating 

for Campus Equality).  In 2017 stories involving the actual suicide and the suicide-attempt of 

students accused of Title IX violations received coverage in newspapers and higher education 

publications (Bauer- Wolf, 2017).    

Courts have not uniformly supported the dictates of the 2011 DCL.  Recent case law 

reflects the willingness of courts to discard the guidance or the 2011 DCL and apply due process 

standards that apply to criminal law matters (Doe v. George Mason University, 2016; Doe v. 

University of Southern California).  At this time there are differing, and inconsistent, standards 

being applied by courts determining cases that involve allegations of due process violations 

occurring in Title IX proceedings.  

Following the 2011 DCL, the question of how best to balance students’ civil right to due 

process with campus safety concerns has evolved to a question of how best to balance students’ 

civil right to due process with the requirements of the 2011 DCL.  The 2011 DCL requires that a 

standard of preponderance of the evidence be applied to sexual assault adjudication procedures 

that occur on campus.  Preponderance of the evidence is the standard that is applicable to civil 

matters. Preponderance of the evidence means that, after considering all information presented, 
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it is “more likely than not” that the allegations asserted are correct (Orloff & Stedinger, 1983).  

The evidentiary standard applied in criminal cases is beyond a reasonable doubt which is a more 

demanding standard due to the greater weight of the outcome (i.e., the outcome of a criminal 

case could deprive an accused of freedom or even life, whereas a civil case could not deprive an 

accused of freedom or life) (McBaine, 1944).  The 2011 DCL does not require constitutionally 

recognized evidentiary standards that apply in criminal court matters.  A Title IX adjudicatory 

process does not occur in a criminal matters courtroom.  However adjudicatory processes may 

involve accusations that do constitute criminal behavior.  The appropriate burden of proof for 

adjudicatory matters that involve determinations of criminal behavior was determined by the 

United States Supreme Court in the 1970 case of In Re Winship.  The Winship matter involved a 

juvenile who was accused of behavior that if committed by an adult would have resulted in a 

charge of larceny.  The prosecutor argued that the mater did not require the evidentiary standard 

of beyond a reasonable doubt, because the accused was not in a criminal court proceeding, but 

rather an adjudicatory proceeding and that the accused would not be incarcerated.  The accused, 

however, was placed in a special school for 18 months, with the potential for annual extensions 

of up to 6 years (at which time the juvenile would be 18 and thus an adult no longer within the 

jurisdiction of juvenile court).  The court in Winship recognized that:  

The requirement of proof beyond a reasonable doubt has this vital role in our criminal 

procedure for cogent reasons. The accused during a criminal prosecution has at stake 

interests of immense importance, both because of the possibility that he may lose his 

liberty upon conviction and because of the certainty that he would be stigmatized by the 

conviction (1970, p. 364).  

  In considering whether proof beyond a reasonable doubt was required in a proceeding 
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that was not a criminal proceeding, the court concluded that the beyond a reasonable doubt 

standard was appropriated and required when the outcome of the adjudication, similar to an 

outcome of a criminal case, could deprive the accused of his “good name and freedom” (p. 364). 

The court noted that: 

In a proceeding in which there is a dispute about the facts of some earlier event, the 

factfinder cannot acquire unassailably accurate knowledge of what happened. Instead, all 

the factfinder can acquire is a belief of what probably happened. The intensity of this 

belief—the degree to which a factfinder is convinced that a given act actually occurred—

can, of course, vary. In this regard, a standard of proof represents an attempt to instruct 

the factfinder concerning the degree of confidence our society thinks he should have in 

the correctness of factual conclusions for a particular type of adjudication (1970. p. 370).  

The issue considered by the Winship court is strikingly similar to the issue being considered by 

many colleges today: what standard of proof should be applied to adjudicatory procedures that 

are not criminal court proceedings but that do impact the accused in a manner similar to a 

criminal court proceeding?   The analysis applied by the Winship court remains valid.  The 

Winship court’s connection between the standard of proof required and the impact an 

adjudicatory process may have on an accused’s good name has been cited with approval in 62 

subsequent court opinions.  In 1994 the United States Supreme Court reiterated the Winship 

court’s reference to good name and continued to require the beyond a reasonable doubt standard 

(Victor v. Nebraska, 1994).  The most recent reference to Winship occurred in the 2017 case of 

Harden v. Bowersox.      

 Despite Winship’s well–recognized continuing authority on the matter of which standard 

of proof to apply, courts struggle in deciding whether to continue to recognize Winship or to 
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defer to the Department of Education DCL of 2011.  As a result, there is inconsistency between 

courts and occasional incoherence within courts. Examples of the inconsistencies include:  

 Two University of Cincinnati students, accused of unconnected Title IX violations sued 

the college claiming that there were a number of due process violations in the Title IX 

adjudication process. The 6th Circuit court found that there were no appreciable due 

process errors and quoted a 1976 United Stated Supreme court case, Mathews v. 

Eldridge.  That decision had quoted Armstrong v. Manzo’s description of due process as 

an “opportunity to be heard ‘at a meaningful time and in a meaningful manner” (p. 333). 

However, the Mathews opinion specifically differentiated itself (a social security hearing 

matter) from a criminal law matter (Doe 1 et al v. Cummins et al, 2016).    

 A Brandeis student sued the college for violation of his due process rights in a Title IX 

process. Judge Saylor of the United States District Court stated “I don’t know how a 

university, much less named after Louis Brandeis, could possibly think that that was a 

fair procedure to not allow the accused to see the accusation” (Johnson & Taylor, 2017, 

p. 6). 

 An accused student at James Madison University sued the college for violation of his 

due process rights when, after he was found not guilty, his accuser appealed and 

presented new information that the accused was not afforded an opportunity to review or 

respond to (Johnson & Taylor, 2017, p. 7).      

Students’ Freedom of Speech Rights: Considerations for Balancing with Campus Safety 

 

 In the research of legal resources and current events concerning the balance of campus 

safety concerns with students’ free speech rights, two themes emerged: students’ exercising their 

free speech rights to contravene the free speech rights of others, and colleges attempting to 
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define the limits of free speech with codes and zones (zones being geographically defined areas 

where students could exercise their free speech rights).   

The center of balance between campus safety concerns and students’ civil right to free 

speech has shifted dramatically over the past fifty years.  Until 1969, courts held that colleges 

had a valid interest in the maintenance of order and propriety and that this interest allowed the 

college to limit students’ right to free speech.  The case of Tinker v. Des Moines shifted the 

focus from order and propriety, to a consideration of whether an actual likelihood of disturbance 

existed justifying limits on the free speech rights of students (1969).  In Tinker v. Des Moines 

the court noted that schools have “special characteristics” that differentiate them from public 

spaces (1969, p. 506).  As such, the court recognized a school’s right to limit the free speech 

rights of students, but also recognized that the right of the school to limit free speech should be 

restricted to situations where an actual likelihood of disturbance exists.  The court noted that, 

“undifferentiated fear or apprehension of disturbance is not enough to overcome the right to 

freedom of expression” (Tinker v. Des Moines, 1969, p. 508).  

Following Tinker v. Des Moines, subsequent cases added detail and direction on how to 

distinguish a reasonable likelihood of disturbance from a generalized fear of disturbance, which 

would not justify abridging students’ right to free speech (Hudson v. Craven, 2005; James v. 

Healy, 1972; Saxe v. State Area School District, 2001).  

 Whose Free Speech Rights?  

A theme that emerged from the research on the balance of campus safety concerns with 

students’ free speech rights concerns the question of how to think about the rights of non-student 

speakers, and how to create shared understandings of the role, value, and process of providing a 

platform for non-student speakers.  
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Recent incidents involving students’ free speech rights have shifted the focus from 

the rights of students to speak to the rights of students to disrupt speakers.  Students’ right to 

free speech has been recognized by various courts since the 1960s (Goldberg v. Regents of 

the University of California, 1967).  A student’s right to free speech on a college campus is 

not unlimited.  Courts have recognized that speech can justly be limited if it creates 

“interference, actual or nascent, with the schools' work or of collision with the rights of other 

students” (Tinker v. Des Moines, 1969, p. 508). Courts have also pointed out that although 

speech may be limited on the basis of its form (e.g. interfering with college activities), 

students’ free speech rights could not be limited on the basis of the content of the speech 

(Gay Lib. v. University of Missouri, 1977; Gay Student Services v. Texas A & M University, 

1984; Healy v. James, 1972; Student Services for Lesbians/Gays v. Texas Tech University, 

1986).  The judge in Healy v. James stated, “ the critical line for first amendment purposes 

must be drawn between advocacy, which is entitled to full protection, and action, which is 

not” (1972, p. 192). 

Until quite recently, questions of free speech on college campuses considered whether the 

college itself had the right to bar or limit students’ speech.  Current events have led to a shift on 

the question of free speech.  Today the question is not whether a college can limit students’ free 

speech rights, but rather whether students’ can limit the free speech rights of invited speakers.  

Further if students cannot limit the speech of invitees, is that a just limitation of the students’ 

civil rights?  Multiple recent examples exist of student protests that are centered on action 

(disruption, destruction, etc.), rather than advocacy (e.g. Charles Murray’s speech at Middlebury 

College, Milo Yiannopoulos’ scheduled speech at Berkeley, etc.). 

      



www.manaraa.com

 

Factors to Consider when Balancing Campus Safety Concerns with Students’ Civil Rights  97 

 

 Speech Codes and Zones 

A theme that emerged from the research on the balance of campus safety concerns with 

students’ free speech rights, is the importance of having the impact of the limitation (be it a 

codes or zones) limited to addressing specific time, place or manner concerns, while ensuring 

that the limitation does not impact the content of the speech.   

Colleges have attempted to communicate standards of speech in campus speech codes.  

Speech codes gained popularity in the 1980s and 1990s as colleges attempted to define 

acceptable speech in an apparent effort to limit hate speech and bullying (Hudson, 2002).  

During that time, more than 350 public colleges attempted to address hate speech through speech 

codes (Hudson, 2002).   

Colleges have attempted to address the potential for disruption and damage, by defining 

appropriate speech with speech codes and defining specific areas where speech may occur with 

the establishment of “free speech zones.”  Free speech codes that have been contested in court 

have been found to be a violation of free speech rights (DeJohn v. Temple University, 2008; Doe 

v. University of Michigan, 1989; Lopez v. Candaele, 2010; UWM Post, Inc. v. Board of Regents 

of University of Wisconsin, 1991).  The speech codes litigated all shared a common 

characteristic: vague and sweeping language that was ineffective in the purpose of notifying 

individuals of what speech was not permitted.  As Grey noted, “freedom of expression is better 

served by narrow and clear definition of any speech that is to be prohibited” (1995, p. 897).        

Free speech zones have been equally unsuccessful.  Students, faculty, civil liberty groups, 

and others, have successfully opposed and protested the establishment of free speech zones, 

causing a number of public colleges and universities (Florida State University, New Mexico 

State University,  Pennsylvania State University, West Virginia University, among others) to 
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review, revise, retract, or suspend the implementation of free speech zones (Davis, 2004).  To 

successfully limit free speech (which is what a free speech zone does- it limits free speech to a 

specific area), the purpose of the zone must be limited to creating appropriate time, place, or 

manner restrictions (RAV v. City of St. Paul, 1992; Ward v. Rock Against Racism, 1989; Hill v. 

Colorado, 2000).  A zone may not be created to limit the content of the free speech (RAV v. City 

of St. Paul, 1992).  A zone may not be of such a small geographic region, or distant location that 

it conflicts with the individual’s right to free speech (Hill v. Colorado, 2000).  An effective free 

speech zone is one that is designed to recognize reasonable, content-neutral, time, place or 

manner restrictions that are necessary for the orderly operation of the college campus.  

 Recent student protests that have culminated in acts of violence (e.g., Charles Murray at 

Middlebury, Milo Yiannopoulus at Berkeley, Ann Coulter’s scheduled appearance at Berkeley), 

and court decisions on speech codes and free speech zones indicate that colleges would benefit 

from the development of policies and procedures that address student protests.  

Students’ Gun Rights: Considerations for Balancing with Campus Safety 

 Research on the balance of campus safety concerns with students’ rights to bear arms on 

campus shows significant levels of uncertainty about future policies and practices.  As of this 

writing, an insufficient amount of time has passed to predict whether other states will follow 

Texas’ approach of requiring public colleges to permit students to carry concealed weapons, 

whether students will claim that their civil rights are being violated if they are not permitted to 

carry concealed weapons on college campuses, and whether campus carry could be limited to 

public spaces other than buildings.    

The Second Amendment of the United States Constitution had long been recognized as 

the people’s right to bear arms against the government.  Until quite recently, the Second 
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Amendment was interpreted as being limited to preserving the ability of the people to overthrow 

the government (Dorf, 2000).  Less than ten years ago, a divided United States Supreme Court 

held that the Second Amendment also preserved the rights of individuals to have guns for 

personal protection (District of Columbia v. Heller, 2008).  The Heller decision created a 

pathway to oppose and overturn statutes that limited gun rights.  Heller not only reversed certain 

limitations on gun rights, but also inspired some states to pass statutes to extend current, and 

create new, gun rights.  Less than a year ago, Texas passed a statute that requires public colleges 

to allow permitted gun carriers to carry guns on campus (Martinez, 2016).   

 Every state has regulations that allow citizens to carry concealed weapons. However, 16 

states do not permit concealed weapons to be carried on college campuses, and 23 other states 

defer to the college on the decision of whether individuals may be permitted to carry concealed 

weapons on campus (Hultin, 2016).     

 At this time, the only court document concerning the right to carry arms on campus, is a 

federal court dismissal of a case bought be faculty members of the University of Texas who 

asserted that the law which allowed persons to carry concealed weapons on campus violated free 

speech rights in that it created a chilling effect (e.g. people would be fearful to speak out due to 

the knowledge that there may by armed individuals with opposing viewpoints) (Harris, 2017).  

The case was dismissed when a judge ruled that the plaintiffs lacked standing in that they could 

not “provide concrete evidence to substantiate their fears” (Harris, 2017, p. 1).  

An alternative legal theory that has not yet been presented in court, but which is likely to 

be tested in the near future, is the theory that public college buildings are governmental 

buildings.  The governmental building theory holds that campus buildings are analogous to other 

government buildings (e.g. courthouses or airports) where individuals are restricted from 
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carrying weapons (Pratt, 2014).  If this theory were accepted by the courts it is imaginable that 

public college campuses that must allow licensed individuals to carry concealed weapons due to 

state statute, would be able to ban concealed carry within campus buildings.  

It will take time for greater clarity to emerge on the impact that the relatively recent 

interpretation of the 2nd Amendment will have on college campuses.    

Students’ Privacy Rights: Considerations for Balancing with Campus Safety 

A theme that emerged from the research on the balance of campus safety concerns with 

students’ privacy rights, was a focus on restrictions created by federal regulations concerning 

education records and healthcare records, and apparent conflicts and contradictions that arise 

when attempting to interpret, and act upon, the guidance offered by the various and disparate 

regulations. 

The balance between campus safety concerns and students’ privacy rights has slowly shifted as 

more studies and papers have explored the impact of student privacy on campus safety in the 

wake of the 2007 Virginia Tech shootings.  Colleges have attempted to create policy and 

procedures that address the balance between students’ privacy rights and campus safety 

concerns.  The difficulty of balancing those rights lies in the conflicting requirements of FERPA 

and HIPPA.   

FERPA, the Family Education Rights and Privacy Act, codified students’ rights to 

privacy by requiring schools to obtain written authorization from students before sharing 

“educational records” that pertain to a student with individuals outside of the school.  FERPA 

does allow for the release of very limited objective information without prior written approval 

(e.g. student directory information- name. address, telephone number, etc.).  The specific list of 

what may be disclosed without written authorization has reasonably led colleges to deduce that 
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information not specifically noted by the Department of Education cannot be released without 

written approval provided by the student.  As such, FERPA has been interpreted by many 

colleges as a wall that separates communications, regarding a student of concern, between 

members within a college community, from persons outside the college community (parents, 

doctors, therapists, etc.).    

 HIPPA, the Health Insurance Portability and Accountability Act, adds an additional layer 

of privacy rights to consider in regard to student records associated with student health clinics, 

therapists, and other health related providers who are members of the college community.  In 

situations where the school is considered a “health care provider,” and records of student 

treatment would meet the definition of “treatment records” (which are protected by HIPPA), and 

specifically not be included in the “education records” protected by FERPA, colleges are 

reasonably confused about how to determine the privacy rights that attach to the record.    

As of yet, there is no case law that has considered an allegation that a college violated a 

student’s privacy rights by sharing information on the mental health of the student with 

individuals outside of the college community, without adequate releases from the student.  An 

area of case law that may influence the analysis of how or when to share information regarding 

the mental health of a student, without a written release from the student, is the case law 

surrounding college liability for student suicides.  A few cases have been bought against colleges 

by parents of students who have committed suicide.  Although those cases have focused 

(unsuccessfully) on the argument that a college has a responsibility to keep students safe 

(essentially arguing for a return to in loco parentis), in dicta those cases have discussed student 

privacy (Shin v. Massachusetts Institute of Technology, 2005).  Cases that have centered on the 

responsibilities of a college for a student suicide, have recounted factual situations where 
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individuals who were not healthcare providers (ex: roommates, deans, professors) voiced 

concern regarding the student’s behavior.  Lake and Tribbensee noted that the focus on student 

healthcare records may be artificially narrow the analysis applicable for when non-healthcare 

workers have observed and reported concerning behaviors of suicidal students (2002).  

Conclusion 

 The research question was: Given the increased pressure on community colleges to 

provide a safe campus while also recognizing students’ civil rights, what factors should be 

considered when determining how to balance college safety concerns with students’ civil rights? 

An analysis and synthesis of the literature reviewed provided useful guidance on the 

identification of factors to consider.  The analysis and synthesis indicated that the following 

factors should be considered when attempting to balance students’ civil rights with campus 

safety concerns:  

 When considering students’ due process rights, the discrepancy between the standard of 

proof applied to criminal law matters and the standard of proof recommended by the United 

Stated Department of Education, Office of Civil Rights should be considered.  Courts have 

applied diverse interpretations of the two standards of proof (e.g. beyond a reasonable doubt 

and preponderance of the evidence).  Students accused of criminal behavior have argued that 

the standard of proof applicable in a criminal court matter is appropriate, the Dear Colleague 

Letter of 2011 that the standard of preponderance of the evidence is appropriate.  

 When considering students’ free speech rights, factors to consider include whether the 

student is exercising his/her rights to communicate a direct message, or to communicate 

indirectly by infringing upon the speech of others.  Other factors to consider include whether 

the campus in question has a speech code that has been violated by the student’s speech and, 
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if so, if the speech code is written narrowly to address time, place, and manner, without 

limiting content.  Additionally, if the campus has a “free speech zone: the policies and 

procedure surrounding the zone should be considered to determine if the zone is compliant 

with constitutional requirements.   

 When considering students’ rights to bear arms, factors to consider include current state 

statutes, and the analysis of whether  public school could be considered as analogous to a 

public building (ex: court house, airport, etc.) which  could restrict an individual’s right to 

carry a weapon.    

 When considering students’ rights to privacy, factors to consider include the application of 

FERPA, and HIPPA with a focus on the manner and/or the relationship the student has with 

the individual who now has the student’s “private information” to determine whether the 

communication of the information occurred within the confines of a confidential relationship 

with a healthcare provider, or was communicated to a non-healthcare worker.   

The literature identified factors to consider when attempting to balance students’ civil rights with 

campus safety concern, and provided a framework for the application and analysis of the factors. 

Chapter five presents the identified factors, and a template for the application and analysis of the 

identified factors.  
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Chapter Five: Implications for Practice and Suggestions for Future Research 

Introduction 

 This chapter reviews research presented in previous chapters and, from that research, it 

identifies factors to employ when balancing campus safety concerns with students’ civil rights.  

The factors provide a basis for recommendations on the development of policies and procedures 

designed to address campus safety concerns that affect students’ civil rights.  The most effective 

campus safety policies and procedures strike a balance between being broad enough to cover a 

multitude of situations and specific enough to provide useful guidance. The recommendations 

offered are designed to strike that balance.  By focusing on the development of policies and 

procedures, this paper guides college administrators in the development of policies and 

procedures that will diminish the need to make quick decisions to address urgent situations, 

provide clear advance communications to students and other members of the college community, 

and ensure that policies and procedures are applied in a consistent, coherent, and non-

discriminatory manner.  The recommendations offered are designed to strike that balance.  One 

of the concerns about giving specific recommendations is that each situation on a college campus 

may have nuances that demand a tailored legal analysis.  Therefore, it is critical for a campus 

leader to be aware that a legal review of policies and procedures should be performed on a 

regular basis to ensure that the policies and procedures remain compliant with current case law, 

statutes, and regulations.  

In addition to factors for consideration and recommendations for the development of 

policies and procedures, there are suggestions for future research.  This dissertation addresses the 

balance of campus safety concerns with students’ civil rights, focusing on four particular civil 

rights: due process, free speech, gun rights and privacy rights.  Future research could expand on 
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these four civil rights to an analysis of the interplay between the civil rights of students and the 

contractual rights and duties of faculty and administrators.   

  

Factors and Recommendations to Consider when Developing Policies and Procedures 

Designed to Address Campus Safety Concerns  

 

Due Process Rights 

 Education is a right, not a privilege.  As such, any process that may interfere with a 

student’s right to attend college must provide due process procedures sufficient to afford the 

student with notice of the allegation that may result in a suspension or dismissal from college, 

and with a reasonable process by which the student may address the allegation.  When 

considering the balance of campus safety with students’ due process rights, campus leaders are 

advised to answer the following question to determine the factors and recommendations to 

consider: 

Does the College provide adequate notice and process? 

Notice and process are required of any disciplinary process that may interfere with a 

student’s right to attend college courses or other educational activities organized or supported by 

the college.  The notice and process elements should be provided in writing that is clear, easily 

available, and widely promoted. Notice must provide the accused with a detailed account of the 

accusation that has been made against him/her and a description of the evidence that supports the 

allegation.  Process must provide the accused student with a reasonable opportunity to respond to 

the allegation and to defend him/herself.  

Are the due process rights connected to Title IX processes?  
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 The Title IX processes determined by the United States Department of Education, Office 

of Civil Rights (OCR) 2011 Dear Colleague Letter (DCL), have created a dilemma for colleges. 

The DCL requires that Title IX processes apply the preponderance of evidence standard to 

hearings in which there is an allegation of sexual assault or of sexual harassment.  However, 

students accused of sexual assault have argued that beyond a reasonable doubt is the correct 

standard of evidence to apply to comply with their due process rights.  Courts have agreed with 

students and found that colleges have not provided sufficient due process in Title IX 

proceedings. The implications for colleges is that they must balance, on one hand, the risk of 

violating students’ civil rights by complying with the 2011 DCL against, on the other hand, the 

risk of OCR investigations, fines, and potential institutional disqualification of ability to receive 

federal financial aid.  

Recommendations for Practitioners 

 Conduct a review of due process procedures on a regular basis.  The review should 

address the following questions:  

 Are policies and procedures readily available to students?  Policies and procedures 

should be accessible through the college website and noted in both the college catalog 

and the student handbook.  

 Are the policies and procedures consistently described in all publications?  Errors 

occur when policies and procedures are updated but the update is not uniformly made 

to all publications.   

 Are there program specific student handbooks (e.g. academic program specific 

student handbooks)?  Program specific handbooks require specific student conduct 

that is not required of all students at the college.  Program specific handbooks must 
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clearly note that the program specific handbook supersedes the general student 

handbook.  A program that has a specific handbook must refer to the program specific 

handbook in any disciplinary proceeding that emanates from conduct required in the 

program specific handbook.  The program-specific handbook must be easily available 

through the college website.  Students who attend programs that have specific 

handbooks must complete signature page forms verifying that they have received, 

reviewed, and agree to follow the program-specific handbook.   

 Title IX procedures (e.g. accusations of sexual assault and/or harassment) must be 

frequently reviewed for compliance with the Department of Education, Office of 

Civil Rights’ (OCR) interpretation and application of the 2011 Dear Colleague Letter, 

and court opinions on the application of the preponderance of evidence standards 

mandated by the OCR.  

Free Speech 

Free speech rights are integral to the educational mission and purpose of a college 

campus.  As such, any policy or procedure that limits students’ free speech rights must be 

narrowly drawn to meet the specific purpose of safety.  When developing campus policies and 

procedures that present a potential limitation on students’ free speech rights, the college will 

need to determine how best to balance campus safety concerns with students’ free speech rights.  

When drafting policies and procedures, some of the critical questions to answer include:  

Are there policies and procedures that address the content of student speech?  

 Policies and procedures that address the content of student speech (e.g.: hate speech, 

racist or sexist speech prohibitions) are typically organized and communicated as part of a 

speech code.  When drafting college policies for speech codes, the policies may not regulate the 
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content of the communication.  Policies that regulate viewpoints or ideas are not content neutral 

and, as such, will likely be found to be unconstitutional.  A policy that focuses on “fighting 

words” or “hate speech” may survive constitutional scrutiny, if the policy is viewpoint neutral.  

A recent example of a college’s limited ability to regulate the content of student speech is the 

2015 expulsion of students from the University of Oklahoma.  The students were expelled based 

on well-publicized racist chants.  However, the college quickly clarified that the expulsion was 

not based on the speech of the students but rather the students’ leadership in guiding other 

students in inappropriate conduct.  Legal authorities have found the college’s explanation to be 

not credible and have noted that the students would have an “excellent chance” of winning an 

appeal of their expulsion in court (McCoy, 2015).  A regulation of speech content must be 

viewpoint neutral (i.e., cursing).  A regulation of racist or sexist speech will not survive a legal 

appeal.  

Are there policies and procedures that address the process of student speech (e.g. time, place, 

and/or manner)?  

 Policies or procedures that limit the time, place or manner of speech may withstand 

judicial scrutiny but must be narrowly tailored to limit the impact on free speech rights and must 

be based on a reasonable likelihood that substantial disruption will occur if the regulation is not 

recognized.  Time, place, or manner regulations may not be based on an abstract potential for 

disruption, or a desire for orderliness.    

Are the policies and procedures addressing student behavior related to the speech of a campus 

visitor?   

A policy or procedure designed to address behavior that interferes with the speech of 

another must clearly define behavior that is disruptive, as well as behavior that is acceptable.  
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When developing policies and procedures that address student behavior in relation to the speech 

rights of others, it is useful to review the policies and procedures that determine the process by 

which visitors are invited to speak publicly at the campus. 

 The roles and responsibilities of all parties (speaker, students, safety officers and 

campus leadership) must be clearly communicated.  

 Establishing and enforcing behavioral expectations for student protesters may 

diminish the incidents of violent student protest.  Regulations that are clear and 

content neutral provide an opportunity for students to exercise their free speech rights 

while also recognizing the free speech rights of the speaker.  

The process by which guest speakers are invited to campus may strengthen and support 

both students’ civil rights and campus safety practices.  The college must clearly communicate 

who has the authority to invite a public speaker to campus and the process by which the 

invitation receives college approval before being issued.  Factors to consider include:  

 Who invites the speaker?  Invitations issued by faculty members may be perceived as 

a college endorsement of the speaker and the speaker’s message.  If invitations are 

coming from a student group that has a faculty advisor, the group not the faculty 

advisor would issue the invitation and introduce the speaker to the campus audience 

(as opposed to introduction to a particular classroom audience, a case addressed 

below).   

 It is important to distinguish faculty invitations to public speakers (e.g. events open to 

the campus) from faculty invitations to guest lecturers (e.g. individuals who will 

speak to a specific course with the audience being limited to students in that course or 
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program).  Classrooms visitors are invited to speak on a specific topic that connects to 

the subject matter of the course and, as such, are not engaging in political speech.    

 It is important to clearly publicize the organization that is hosting the speaker.  This 

practice avoids the perception that the speaker was invited by the college or that the 

college otherwise endorses the speaker’s viewpoint.  A recent example of what may 

occur when the speech of a provocative guest speaker appears to have the 

endorsement of the college involved the March, 2017 student riot that occurred at 

Middlebury College in reaction to Charles Murray’s public speaking engagement on 

campus.  Charles Murray, a controversial speaker was invited, by a student 

organization, to speak at Middlebury.  Immediately prior to Murray taking the stage, 

the student organization noted that the speaking engagement was sponsored by the 

political science department.  The President addressed the audience.  During her 

address, the President explained that she did not endorse Mr. Murray’s views 

(Digravio, 2017).  The President’s attendance and participation may have heightened 

the perceived importance of the engagement.  Her personal disavowal of Mr. 

Murray’s theories may have comforted students who intended to protest and led those 

students to feel secure in their protest.  Her announcements and attendance did not 

stop the protest that resulted in personal injury and harm to property.       

 Invitations issued by student organizations may be permitted and scheduled in a 

manner that supports diverse viewpoints (i.e. each student organization may be 

provided with an equal budget and opportunity to host one or more guest speakers).   

 Colleges that permit outside individuals or organizations to rent space on campus for 

public speaking events must clearly communicate who is inviting the speaker and the 
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inviter’s relationship to the college.  College policy must be content neutral and focus 

on campus safety.  It is appropriate for a space rental application or space use permit 

to include questions that would help determine the security needs for the event.  Once 

the college has defined the required security services the college must determine 

whether those can be satisfied and, if not, decline to host the speaker or event.  The 

“Unite the Right” rally in Charlottesville, Virginia began with a march on the 

University of Virginia campus.  The protesters had requested and received approval 

to protest on campus.  University of Virginia had not conducted research on the group 

that would be protesting or the size of the group.  There was no agreed upon map of 

the walk that the protesters planned.  As such, the university was not prepared for the 

demonstration and the safety issues it presented (Stripling, 2017).  

 The process for approving and planning a guest speaker event must embed a timeline  

that allows for consideration of the nature of the anticipated crowd, including the 

venue’s ability to safely host the anticipated crowd (e.g. space needs, security needs, 

accessibility).  Incorporation of an appropriate timeline into standard procedures to 

ensure provision of an appropriate venue and safety precautions before inviting a 

speaker may have prevented the issues that led to the University of California, 

Berkeley’s retraction of an invitation to host Ann Coulter.  

Recommendations for Practitioners  

  A review of policies and procedures that impact students’ free speech rights should be 

conducted on a regular basis.  The review would address the following questions:  
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 Is the policy and procedure addressing the content of students’ speech?  If so, the 

policy and procedure must be viewpoint neutral (i.e., policies against swearing and 

shouting are viewpoint neutral; policies against racist or sexist speech are not 

viewpoint neutral).  

 Is the policy and procedure addressing time, place, and manner? If so, the policy must 

be narrowly tailored so that the limitation is based on a reasonable, current, and 

specific safety concern, not a desire for orderliness or a generalized safety concern.  

 Is the policy and procedure addressing student behavior that disrupts the free speech 

of a campus visitor? If so, does the policy clearly define expected student behavior 

and allow for behavior that is a non-disruptive exercise of free speech (e.g. silent 

marches, clothing that communicates viewpoint, signs that do not block the view of 

the speaker, and protests that do not block access to the venue).   

 Is there a policy and procedure that addresses protests by campus visitors?  

Gun Rights 

 When considering the balance of campus safety with students’ gun rights, it is important 

to recognize that the concept that students have a right to carry guns on campus is very new and, 

as such, there is an absence of history upon which to build an understanding of the factors to 

consider when developing policies and procedures that would address students’ rights to carry 

guns on campus.  When developing campus policies and procedures that present a potential 

limitation on students’ gun rights, the college will need to determine how best to balance campus 

safety concerns with students’ gun rights.  When drafting policies and procedures, some of the 

critical questions to answer include: 

Are the rights in question addressed by case law, statutes or regulations?   
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 The right to bear arms is established in the Second Amendment of the United States 

Constitution, but the specifics on how that right is regulated is established at the state level.  At 

this time, Texas is the only state that has passed a statute specifically addressing students’ rights 

to carry guns on campus.  United States Supreme Court decisions have established a concept that 

there are “special places” that are recognized to have special uses that justify additional 

regulations on guns (e.g., airports, courthouses, governmental buildings, hospitals and school 

buildings).  It is anticipated that a future case may argue that the “special places” doctrine 

effectively nullifies the Texas statute (Keller, 2011).  

Are campus policies and procedures compliant with case law, statutes and regulations?  

 The Texas statute specifies that handguns may not be banned from classrooms, or from 

storage in dormitory rooms.  The statute did not address other rooms on campus (e.g., faculty 

offices).  In Texas, some faculty who wish to avoid meetings with armed students are moving 

their office hours to bars.  Handguns are prohibited at Texas bars (Marcus, 2017).  Additionally, 

several University of Texas campuses have permitted faculty members who have single (i.e., 

unshared) offices to declare their office space a gun free zone (Flaherty, 2016).  In response, a 

student has filed a complaint with the Texas Attorney General alleging that the policy of gun-

free offices violates the Texas statute (Flaherty, 2016).  Various limitations on areas where 

students may carry guns have been enacted and appealed.  At this time, there is not a clear, 

statewide interpretation of the limitations that may be applied to students’ rights to carry guns on 

campus.  

Recommendations for Practitioners 

A review of policies and procedures that impact students’ gun rights should be conducted 

on a regular basis.  The review would address the following questions:  
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 Are there new statutes or regulations that impact students’ rights to carry guns on 

campus?  Some states prohibit guns on campus, while other either defer to colleges 

on the question of whether to allow or disallow guns on campus or explicitly mandate 

that students be permitted to carry guns on campus. The recent passage of a statute in 

Texas that mandated campuses to permit students to carry guns indicates that gun 

rights enthusiasts will work to have similar statutes passed in other states.  

 Is there new case law that discusses the application of the “special places” concept?  

The “special places” concept may dictate the direction of gun rights on college 

campuses.  

Privacy Rights  

 When considering the balance of campus safety concerns with students’ privacy rights, it 

is important to consider the application, and limitation, of federal regulations, and the college’s 

ability to address student behavioral concerns while maintaining compliance with federal and 

state regulations.  The development of campus policies and procedures that present a potential 

limitation on students’ privacy rights should include consideration of the following questions:  

Are the rights in question concerning educational records protected by FERPA? 

FERPA protects student educational records and requires the consent of the student 

before the record may be shared with third parties.  FERPA does not ban the sharing of student 

information between officials within the college.  FERPA recognizes a general consent exception 

which does not require student authorization if there an emergency in which sharing the record is 

necessary to protect the health or safety of the student or of another individual.  In those 

situations, a student record may be shared with appropriate parties (e.g., parents, law 

enforcement) without student authorization.   
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Do the rights in question concern healthcare educational records protected by HIPPA? 

HIPPA protects the privacy of medical information obtained during the course of 

treatment.  HIPPA regulations may apply to student medical information obtained in the course 

of treatment offered by the college.  HIPPA applies to records created for a particular health 

service offered to a student when the healthcare provider performs electronic transmission of 

insurance bills and claims.  

Does the college provide healthcare services? If so, how are those services described to students?   

It is advisable to encourage students to seek support while also acknowledging that the 

college may refer certain matters to local healthcare providers.  When communicating the 

services provided, language should be carefully calibrated both effectively to communicate 

policies and procedures and also to minimize the likelihood that the policies and procedures will 

unintentionally influence vulnerable students to avoid counseling services.  

Recommendations for Practitioners 

A review of policies and procedures that impact students’ privacy rights should be 

conducted on a regular basis.  The review should address the following questions:  

 Do the rights in question concern observations or information that is protected by 

both FERPA and HIPPA?  

 Do the policies and procedures address private or public student behavior?  Policies 

must focus on behaviors and avoid profiling.  Privacy rights do not apply to public 

behavior.  Policies addressing student behavior must be clear as regards both the 

substantive definitions of behavior and the procedures that will be followed when 

concerning behavior is observed.  A college may respond to concerning student 

behavior that is publicly displayed, without performing an analysis of student privacy 
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rights.  The utilization of Behavioral Intervention Teams, mandatory counseling, and 

mandatory assessment may effectively address concerning student behaviors that are 

observed in a public forum.    

 Do policies and procedures define the relationship between college-provided 

healthcare services and a student-patient?  College-provided healthcare services are 

not direct treatment relationships that provide continuing care by healthcare 

professionals for patients, but rather indirect relationships that provide temporary care 

by college agents for students of the college (McBain, 2008; Woods-Johnson & 

Jasonik, 2013).  

 Do the policies and procedures clearly define the scope of care provided through 

student counseling services?  Colleges must define the matters that the counseling 

center is equipped to address, the process of assessing a student’s needs, and the 

procedures for referring students to local healthcare providers for services that the 

college does not offer (McBain, 2008; Woods-Johnson & Jasonik, 2013).    

 Have state laws been reviewed to ensure that college policies do not conflict with 

state laws? Policies should be communicated frequently to all members of the campus 

community.  

Areas for Future Research  

 This area of study is evolving quickly as political and cultural influences affect the 

expectations for behavior (including that of students, faculty, staff and visitors) on a public 

college campus.  These influences are also influencing the expectations and responsibilities 

within the relationship between the student and the college. 
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   This dissertation focused on scholarly, legal, and grey literature research, in the areas of 

campus safety concerns and students’ civil rights.  Although some of today’s issues are similar to 

the issues faced by campuses during the 1960s, the laws that guide campus leaders have evolved 

and changed dramatically since the 1960s.   This dissertation does not offer legal advice or 

opinion on specific cases.  Rather it uses a legal lens, scholarly work, and grey literature to 

analyze and synthesize complex issues regarding students’ civil rights.    

Future research could expand to consider the implications of the balance of campus 

safety concerns with students’ civil rights on other members of the college community.  

Research on the implications of campus safety and student’s civil rights could expand to consider 

the impact on faculty, faculty work conditions, faculty employment contracts, and faculty and 

institutional governance.   Research on the implications of campus safety and student’s civil 

rights could expand to consider the impact on minors on campuses, institutions on campus that 

work with minors (e.g., dual enrollment programs, high schools, upward bound programs), and 

the adults that are responsible for the minors.  Future research may also address recommended 

responses to events at other colleges that impact students’ civil rights.  Case studies on specific 

events could be the basis of future research and useful guidance to college administrators.            

 Conclusions    

Community colleges are challenged to develop policies and procedures that promote and 

support campus safety, while simultaneously recognizing the civil rights of students.  The 

process of developing policies and procedures is important not only for the clear 

communications of policies, procedures, expectations, and values, but also for establishing a 

framework for continuous assessment of compliance with constitutional requirements.  Effective 



www.manaraa.com

 

Factors to Consider when Balancing Campus Safety Concerns with Students’ Civil Rights  118 

 

and thoughtful policies and procedures may also serve as guidance in the professional 

development and training needs of the campus.   

The constitutional rights of students may conflict with not only campus safety concerns, 

but also with other federal or state laws or regulations.  College administrators must navigate a 

complex landscape of multiple, sometimes conflicting, regulations and laws.  Before developing 

policies and procedures that may touch upon students’ civil rights, college administrators are 

encouraged to review not only regulations and statutes, but also case law on the application of 

those regulations and statutes.  Community colleges must also consider the rules and regulations 

that apply to governmental organizations. The successful drafting of policies and procedures 

requires starting with an understanding of the legal implications of potential policies and 

procedures.    
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